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Commoner. 
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Bond at Cheſter, tried in Middleſes - c. 10 
Ejeftment for lands in the county of Dublin : © | 
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In the nature of civil proceedings - 

In actual criminal proſecutions - 

Not granted, where defendant is acquitted 
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A demiſe of premiſes in M ęſiminſfer, late in 
the accupation of A. particularly deſcrib- 
ing them, Bd. of which was a yard, 
does not paſs a cellar, ſituate under that 
yard, which was then. in the occupation 
of B. another tenant of the leſſor. And 
the leſſor, on ejectment brought to re- 
cover the cellar, is not effopped from going 
into evidence, to ſhew that the cellar was 
not intended to be demiſed. Motion for 
a non fuit to be entered, upon the ground 
that the judge had permitted evidence that 
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be ſtamped, i executed before 2 5 Geo. III. 
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II. Groks milbehaviour of the jury. yy” Eo 
IV. A verdict contrary to evidence, or an hard action, Dc. 
V. A verdict againſt the record, or againſt la. 
VI. For exceſſive damages. 5 
VII. For inſufficient damages... e 

For refuſing eridence by, or miſdirection or non- 
Urecdion of the ju 3 "my a ae 
| IN. And other cauſes, as i ty, e. 2 


For theſe, and other reaſons of the like kind, it is the 6 Mod. 2. 

© 2 of the court to award a ne, or ſecond trial. But Salk. 649 · 4 

in the ſame or a ſimilar verdict, a third (+ . 2.) 

trial is awarded: for the law will not readily ſuppoſe, *Bu *But ſometimes 

that the verdict of any one ſubſequent jury can countervail a 4 

| the oaths of the two preceding ones. Jo n r.. 
Tet this is ſometimes done, where matter e "a 

. with che.queſtion of fa, and it n | 

ury have miſtaken = law. 


towards the. 


may 


1 1 Sid. 235. Styl. 


e ee e 


courts, in ſettir afide the verdict of a jury and granting a 
new trial, 3 of miſbehaviour in juries, is of a 
date extremely ancient. 
24 E4.111. 24, There are inſtances in the year books of the reigns of 
Bro. ab. t. ver» Edu. III. Hen. IF. and Hen. VII. of judgment's deing 
He 17-41 Hen. ſtayed, (even after trials at bar,) and new venires awarded, 
t. enqueſt. 75, becauſe the jury had eat and drank without conſent of 
14 Hen. VII. 1. the judge, and becauſe the plaintiff had privately given a 
15 Vie Pos. paper to 2 juryman before he was Torn. And upon theſe 
Chief juſtice G/yns, in 1655, grounded the firſt precedent 
2 466, Vide that is e in our books for granting a new trial upon 
caeqecount of exceſſive damages given by the jury: apprehend- 
ing, with reaſon, that notorious partiality in the jurors, was 
| a principal ſpecies of miſbehaviour. 
Styl, 138. A few years before, a practice took riſe in the common- 


pleas, of granting new trials upon the mere certificate of 


the judge, (unfortified by any report of the evidence,) that 


the verdict had pafſed againſt his opinion; though Chief 

p. 4 pigs le (who allowtd of ne trials, in caſes of miſbe- 

(+ 3 ) ſurpriſe, or fraud 4 or if the verdi was netorioully 

pra, Reg. 3 be Foomwery ae evidence) refuled to adept chat pratiice in the 
311. edit. bee king” s-bench. 


Cro. EL. 646, At that time it was clearly held for law, that whatever 


Palm. 325. matter was of force to avoid a verdict, ought to be returned 
1 Brownl. 207. upon the yen, and not merely Tarmffed to the court ; teſt 


poſterity ſhould wonder why a new venire was awarded, with- | 


out any ſufficient reaſon appeari WIS the record. 

ZBut very eafly in the reign harles D. new trials were 

+ Sid. 235. granted upon re, at and 3 former ftriftneſs of the 

z Lev. 140. courts of law, in reſpect of new trials, 1 driven many 

parties into courts of equity, tb be reti oppreſſive 

vertias, they are now more liberal in granting them: the 

maxim at preſent adopted being this, that (in all caſes uf mo- 

ment) where juſtice is not done upon one trial, the injured 
is entitled to another. 

F ortaerly the only remedy, for reverſal of a verdict unduly 

, ws % hp aan and which is, at __ as old 


1 Bure. 395. 


5 1. Such-a ſanction was probably tho Pra TH, when, 
o 19.) "* inſtead of appealing iy m_ deciſion of 2 
| dubious right, it was veferred to the oath of fallible, or, per- 

' haps, corrupted men. Our anceſtors faw, that a jury might 

give an erroneous verdict; and, if they did, that it ought 


powers of the king's 


* 2 I yo WY EE joey —"Y 


tha 


E 
not finally to conclude the queſtion in the firſt inſtance; bus 


the remedy which they provided, 


that, the law being told to the jury by the judge, the proof 


N a ws the ignorance and, 
ferocity of che times, and the ſimplicity of the points then 
uſually -litigated in our courrs of juſtice. They ſuppoſed. 


of ſact mult be always ſo clear, that, +if they found a wrong (+ P. 4.) 4 | 


verdict, they mult be wilfully and corruptly perjured, where. 
as * may find a juſt verdict from unrighteous motives, 
which can only be known to the great ſearcher of hearts: 

and he may, on the contrary, find a verdict very manifeſtiy 
wrong, without any bad motive, from inexperience in buſt- 
neſs, incapacity, miſapprehenſion, inattention to cireumſtan- 


ces, and a thouſand other innocent cauſes. But ſuch a 
_ remedy as this, laid the injured party under an inſuperable 
| hardſhip, by making a conviction of the jurors for perjury, 


the condition of his redreſs. 


The judges ſaw this; and very early, even for the miſ- 
behaviour of jurymen, inſtead of proſecuting the writ of 


attaint, awarded a ſecond trial: and ſubſequent reſolutions, 


for more than a century paſt, have ſo extended the benefit of 


this remedy, that the atlaint is now as obſolete as the trial 
by battel which it ſucceeded : and we ſhall probably ſee the 
revival of the one, as ſoon as the revival of the other. | 


And here we may admire * the wiſdom of ſuffering time, ,,. 
to bring to perfection new remedies, more eaſy and beneficial I. i;;. c 


rience 


to the ſubjet ; which, by d from the ex 
or deſire 


approbation of the people, ſuperſede the nece 
of uſing or continuing the old. 


tend to deſtroy this valuable method of trial, and would 


drive away all cauſes of conſequence from the courts of 


common law, to be decided according to the forms of the 


imperial law; upon depoſitions in writing; which might be 


renewel in a courſe of appeal. Cauſes of great importance, 
titles to land, and large queſtzons of + commercial pro 
„ and large q T ap peel 7 . G.) 


come often to be tried by a jury, merely upon the gen 
iſſue: where the fats are complicated and intricate, the evi- 
dence of great length and variety, and ſometimes contradict- 


ing each other; and where the nature of the diſpute very 
1 introduces nice queſtions and ſubtilties of law. 


Either party may be ſurpriſed by 0 e of evidence, which 


(had he known of its production) he could have explained 


or anſwered ; or may be puzzled by a legal doubt, which a 
little recollection could have ſolved. In the hurry of a trial 
the ableſt judge may miſtake * law, or miſdirect the daf 

6 | N | c 


Tf 97 verdict was final in the firſt inſtance, it would | 
to 


Bl, Com. 
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He may not be able ſo to ſtate and range the evidence as to 


ay it clearly before tim; nor to take off the impreſſions 
rhich have been artfully made on their minds by learned 
and experienced advocates. 'The jury are to give their 


opinion inſtanter; that is, before they ſeparate, eat, or 


| drink. And under thefe circumſtances the moſt intelligent 


and beſt intentioned men, may bring in a verdict, which they 


themſelves, upon cool deliberation, would wiſh to reverſe. 
Next to doing right, the great object, in the adminiſtra- . 
tion of public juſtice, ſhould be to give public fatisfaftion. 
If the verdict be liable to many objections and doubts in 
the opinion of the party's counſel, or even in the opinion 
of by-ſtanders, no perſon would go away fatisfied, unleſs he 
had a proſpect of having it reviewed. Such doubts would 


with him be deciſive: he would arraign the determination as 


r. 6.) 


manifeſtly unjuſt ;- and abhor a tribunal which he imagined 
had done him an injury, without a poſſibility of redreſs. — 
Granting a new trial, under proper regulations, cures all 
theſe inconveniences, and at + the ſame time preſerves intire 
and renders perfect, that moſt excellent method of deciſion, 
which is the glory of the Engliſh law. A new trial is a 
rehearing of the cauſe before another jury ; but with as little 
prejudice to either party, as if it had never been heard be- 
fore. No advantage is taken of the former verdict on the 


one fide, or the rule of court for awarding ſuch ſecond 


trial on the other: and the ſubſequent verdict, though con- 
trary to the firſt, doth not impute any blame to the former 


jury; who, had they poſſeſſed the ſame lights and advantages, 


would probably have been of a different opinion. The par- 
ties come better informed, the counſel better prepared, the 
law is more fully underſtood, the judge is more maſter of 
the ſubject; and nothing is now tried but the real merits of 


the caſe. 


A ſufficient ground muſt however be laid before the court, 


do ſatisfy them that it is neceſſary, for the ſake of juſtice, 


that the cauſe ſhould be farther conſidered. If the matter 
be ſuch as did not or could not appear to the judge who 
preſided at 2%, prius, it is diſcloſed to the court by oRedavit : 


if it ariſes from what paſſed at the trial, it is taken from 


the judge's information ; who uſually makes a ſpecial and 
minute report of the evidence. Counſel are heard on both 
fides to impeach or eſtabliſh the verdict, and the court give 
their reaſons at large, why a new examination ought or ought 


Not to be allowed. The true import of the evidence is 


duly weighed, falſe colours are taken off, and all Cue of 
| | aw 


. INTRODUCTION. . | 

law which aroſe at the trial are, upon full deliberation, clear- 
ly explained and ſettled. 5 ag 
Nor do the courts lend too eaſy an ear to "_y application 


uſt be ſatisfied 
| that there are ſtrong probable grounds to ſuppoſe that the 
merits have not been fairly and fully diſcuſſed, and that the 
deciſion is not agreeable to the truth and juſtice of the caſe. 
A new trial is not granted, where the value is too inconſidera- 
able to merit a ſecond examination. It is not granted upon 


for a review of the former + verdict. . They m 


(+P. 7) 


nice and formal objections, which do not go to the real me- 


rits. It is not granted in caſes of ſtrict right or 228 fur, 
where the rigorous exaCtion of extreme legal ju 
reconcileable to conſcience. Nor is it granted where the 


tice is hardly 


ſcales of evidence hang nearly equal: that, which leans againſt 


the former verdict, ought always very ſtrongly to prepon- 
der ate.. „ | | ; | | 


In granting fuch farther trial, (which is matter of ſound by 
t 


diſcretion,) the court hath alſo an opportunity, which it ſel- 
dom fails to improve, of ſupplying ſeveral defects in this 
mode of trial, by laying the party applying under all ſuch 
Equitable terms, as his antagoniſt ſhall deſire and mutually 
offer to comply with: ſuch as the diſcovery of. ſome facts 
upon oath; the admiſſion of others, not intended to be 
| litigated ;. the production of books, deeds, and papers; the 
examination of witneſſes, infirm or going beyond ſea; and 
the like. And the delay and expence of this proceeding are 


V. 3 Bl. Com. 
I. iti. c. a3. 


ſo ſmall and trifling, that it ſeldom can be moved for to gain 


time, or gratify humour. If the cauſe is tried in term time, 
it muſt be moved for in four days; if tried in the vacation, 


within the firſt four days of the next ſucceeding term, within 


which term it is uſually heard and decided. And it 1s wor- 
thy obſervation, how inſinitely ſuperior to all others the trial 
by jury approves itſelf, + even in the very mode of its reviſion. 
country of Europe, and in thoſe of our own tribu- 
nals which conform themſelves to the proceſs of the civil law, 
the parties are at liberty, whenever they pleaſe, to appeal from 
day to day, and from court to court, upon queſtions merely 
of fact; which is a perpetual courſe of obſtinate chicane, 
delay, and expenſive litigation *. With us no new trial is 
8 . B 3 | allowed, 


Not many years ago, an appeal was brought to the Houſe of Lords from the 
Court of Seſſion in Scotland, in a caſe between Napier and Macfarlane. It was 
inſtituted in March 1945; and, (after many interlocutory orders and ſentences 
below, appealed from and reheard as far as the courſe of proceedings would ad- 
mit,) was finally determined in April 1749 ; the queſtion being only as to the 
| Froperty of an Ox, adjudged to be of the value of three guineas, hs 

. 5 : 5 prt 
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c. 24» P. 392+ . 


INTRODUCTION. 


| allowed, unleſs there be 2 manifeſt miſtake, and the ſubject 
matter be wortliy of interpoſition. The party who thinks 


himſelf aggrieved may ſti 
his writ 
he may demvur to the evidence, or tender a bi/ of exceptrons. 
And, if the firſt is totally laid afide, and the other two ver 


if Re ſes, have recourſe to 


ſeldom put in practice, it is, becauſe long experience hath 


ſhewn, that a motion for a ſecond trial is the ſhorteſt, cheap - 
eft, and moſt effectual cure for all imperfetions in the ver- 
dict; whether they arife from the miſtakes of the parties 


themſelves, of their counſel, or attornies, or even of the 


BI. Com. 1. iv. 
c. 27. 


; (FP.9g) 


1 * 


eee ee 55 
In CRIMINAL CASES which touch hfe or member, the 
guilty, or not guilty z or ſpecial, ſeeting forth all the circum- 
+ ſtances of the caſe, and praying the judgment of the court, 


whether, for inſtance, on the facts ſtated, it be murder, man- 


flaughter, or no crime at all. 


This is where they doubr the matter of law, and therefore 


_ chyfe to leave it to the determination of the court, though 


| 2 Hal, P. C. 
310. 


eontrary to the direction of the judge, was arbitrary, uncon- 


Iwitb' Com. 
mos w. I. 3. C. 1. 
2 Hal. P. C. 
313. 


Lev. 9. T. 
Jones 163. Be. 
. 8 416. 


 Ling's-bench 3 for, in ſuch caſe, it carmot be ſet right by attaint. 


* 3. 


have an anqueſtionable right of determinin n all 
he? circumſtances, and findin 2 verdick, f they 
think proper fo to hazard a breach of their oaths: and if 
their verdict be notoriouſly wrong, they may be puniſhed and 
the verdict be fer aſide by artaint at the ſuit of the king; but 


not at the ſuit of the prifoner. But the practice, heretofore 


in uſe, of fining, impriſoning, or otherwiſe puniſhing jurors, 
merely at the diſcretion of the court, for finding their verdict 


ſtitutional, and illegal; and is treated as ſuch by Sir Thomas 
Smith, two hundred years ago; who accounted ** ſuch doings 
« to be very violent, tyrannical, and contrary to the liberty 
« and cuſtom of the realm of England;“ for, as Sir Mat- 
thew Hale well obſerves, it would be a moſt unhappy cafe for 


the judge himfelf, if the prifoner's fate ded upon his 


directions :—unhappy alſo for the priſoner : for, if the judge's 
imon muſt rule the verdift, the trial by jury would be 
Yet in many mſtances where contrary to evidence the ju- 
ry have found the priſoner guilty, their verdict hath been 
mercifully ſet afide, and a new trial granted by the court of 


Mr 


ſpirit could have made fuch a cauſe, in the court of Xing: Bench or Common- 
P hay, have lafted u tenth of the time, or have eoſt a twentieth part of the ex- 
pence. | . 


attaint after judgment; in the courſe of the trial 


* give an open verdict, which may be either general, 


. 


INTRODVCTAION. 


Mr. J. Black/tone citing the authority in the margin ſays, » Hawk. PT. c. 
there hath yet been no + inſtance of granting a new trial, 2 p a 
where the priſoner was acquitted. And it is right, upon all 2 19) 1 
the grounds of which Mr. J. Slackfove has treated. But ip 1 
'a caſe of miſdemeanor, where the defendant hath the making 
up the record, and conſequently giving notice of trial; there 
it ought to be otherwiſe, if the proſecutor is ſurpriled ; as, 
where a perſon very lately indicted for e was acquitted: 
had 


* * 


a new trial was moved for, and on bah the proſegu von, 
it was lulifted, proper natice of trial had not ven- 
The court entertained the motion, and the defendant fu 
che point could nat eaſily be cleared up, to the ſatisfactiqn 
the court, conſented ta a new trial, and was s ſecond time 
acquitted ; but had he nat conſented, I dauht not but the 
court would have granted a new trial, if got fully convinced 
the notice was not proper; and FA ns me an apportunity 
of ſaying, I think in ſuch a caſe as that gf perjury, it ia very 
abſurd, to permit the defendant to make up the record for 
 trialz far though the eſſectes of graſs 2 map be 2h- 
medied, yet it may he attended with ſuch trouble and ex- 
pence, as to render the remedy worſe, if poſſihle, than the a 
diſeaſe: beſides, fo have property ſufficient, and probably 
fewer bave inclination, to make the attempt, and perſeyerę 
in it. Why thorefore, not purſue the ſame mode, à in the 
eaſe of felanies? An additional reaſon may be aſſigned, in 
every calc of miſdameanar, where a defendant is compelled 
do make up the recard; if he is innocent, 1 


before trial, without the leaſt pretence, contrary to the 
now proceed to the particular heady, ated in the firſt 


We 


principles of juſtice and equity. 


Pogh. 
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Jide III. Goodman v. Cotherington. | 

NM. 11 H. iv. The plaintiff in 4ſ% delivered an eſcrow to one of the 
bal 80k ve. jury empanelled, as evidence on his part, and afterwards 
Cauſe of ftay/ng the ſame juror (with others) were ſworn, and they were put 
judgment after into an houſe to agree upon their verdict: the juror firſt 
prend x, mentioned, ſhewed the eſcrow to his companions, and the 
queſt, 3. officer, who kept the enqueſt, mentioned this matter to the 
Plainiifdclivers court; upon which the juſtices took the eſcrow from the 
an eſcrow to one jurors, and received their verdict, and enquiry was made of 


the jurors, as to the time of the delivery of the eſcrow, and 


it was found ut ſupra, and becauſe the verdict paſſed for the 


plaintiff, he now prayed his judgment. Grfc. and Hulls ſaid, 

that the jury after they wal ſworn, hn not to have ſeen 

or. taken with them any other evidence, but what was deli- 

| vered to them by the court, and by the party produced in 

court upon the evidence given; and inaſmuch as they had 

done contrary, it was ſuſpicious, and therefore the plaintiff 

ought not to have judgment. And afterwards the plaintiff 

faid that the eſcroww was proved in evidence, and that he gave 

it to them at the bar, therefore he had not done ſo ill, as if 

| it had not appeared in evidence, ſed non allocatur, &c. 
(TP. 12). The jury bn gone from the bar to confer of their verdict, 
| Metcalfe v. dne of the witneſſes that was before ſworn on the part of 
Deane, T. Deane, was called by the jurors; and he recited again his 


* 


5 e And complaint being made to the judge of the aſſiſes of this 


neſſes examiaed miſdemeanor, he examined the enqueſt, who confeſſed all the 
by the Jury ome matter, adding that the evidence was the ſame in effect, that 
ie ber. was given before, et non alia nec diverſe, and this matter being 
a returned upon the pgſtea, the opinion of the court was, that 
the verdict was not good, and a venire fac de novo was 

awarded, v. 35 H. 6. examination 17. 11 H. 4. 17. and 

Brownlow cited a precedent inter Leming and Kempe accord- 

- ingly- Vide the next caſe. 8 

Heyter v. Hall, Im ejectment, the parties were at iſſue as to the day one 


M. 20 Jac. B. 5 K : 
3 Pratt became bankrupt: and it was agreed, 


Evidencegiven, 1. That if one keep within his houſe for a long time, this 


fter the direc- does not immediately make him bankrupt ; but if he conceal 
tion of the court Ee | himſelf 
to the jury. 

* Bankrovpt. 


1. Pigbehaviour of a Patty towards the Jurp, &c. 


22 Elis. B. R. evidence to them, and after they gave their verdict for D. 


as ae od; a tad £9 a. 
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the ſtatute. 


 2- It was agreed, that if one exerciſe trade, and then 


lived by his trade, when the debt accrued.  __ 


tions of Pratt taken in Chancery, which by his own con- 


until it was recorded; becauſe the verdict is of record for 


himſelf in his houſe for a day, or for an hour, to delay or : 5 
defraud his creditors, this makes him a Zankrupe within 
2. It was 2 that if one be-ſurety-for another: and 
conceal himſelf, he is a bankrupt within the ſtatute. 
becomes indebted, and after quits his trade, and lives in the 


country without any trade, but upon his lands, and conceals 
bimſelf from his creditors, yet he is a bantrup?, becauſe he 


4. It was agreed that if one for a time carry on trade, as 
Pratt did, who was a felt. mater, tand after he quit his trade, (+ P. x- ) 
but leaves his ſtock in the hands of another, and the former "ol 
receive part of the profits of the other, and is alſo partaker 
of the loſs, if after ſuch quitting trade he becomes in debt 
and conceals himſelf from his creditors, that he ſhall be ſaid 
to be a bankrupt within the ſtatute ; and all this was agreed, 
upon giving evidence to the jury in F. R. and after evidence E, ide ne- ate 
given, and the direction of the court, the plaintiff's ſolicitor the ci eco of 
delivered to the jury, in the face of the court (but this was be cuit. 
not obſerved) as they were departing from the bar, the depo- 


, 
* 
j act 
5 


feſſion proved him a bankrupt at the time pretended by the 
plaintiff; (but theſe depoſitions had before been read unto 
them in court;) they afterwards returned, and were ready to 
give a verdict for the plaintiff; but the other party by his 
counſel ſhewed this to the court, and the jury were examined 
each of them upon oath, if more was read to them after 
their departure, than was read to them in open court; and 
they agreed, that there was not. 2. They were aſked, how 
they were inclined to give their verdict, before they read the 
depoſitions; and ſome ſaid, that they were inclined to find 
for one, and others, for the other; and upon this the ſolici- 
tor was committed for his miſdemeanor, and the verdict 
taken de bene efſe; and the officer of the court was com- 
manded to make a record of all this matter after the verdict. 
But it was moved by ſerjeant Hilcham, that it was not bs 
neceſſary to make a record of this, becauſe in the ſame court, —_ 
and all that is done in the ſame court, is in the breaſt of the je 
Juſtices during this term; otherwiſe if ſuch matter happen at (+ P. 40 
niſi prius, there the juſtices ought to certify it of record \ FP 
upon the peſiea, at the day in — But the whole court 5 
againſt him, that a record ought to be made of it in this court 
alſo; and they would not diſpute the law upon the point, 


x 
* 

- 

us 


the 


NEW TRIALS. 


the plaintiff, and that ought to be matter of record, which 
thould vitiate it; and afterwards Hitobam argued: that the 
verdict ought to be quaſhed, evidence having been received 
after the direction of the court to the Jurys and for thig he 
cited 35 H. VI. examination 17. 11 H. VV. 17, of 38. as where 
they eat and drink, 14 H. VII. and for this he relied upon 
the caſe of one Metcalfe, T. 31 and 32 Elin. in H. C. where 


Vide ante. 


who had before been examined in court, and examined him, 


who gave the /ame teſtimony, and no more than be had done 
in open court before; and for this reaſon Anderſon Chief 


Justice of B. C. was of opinion, that ſuch examination did 
not vitiate the verdict; but againſt his opinion it was adjud 
by thetbree other juſtices, — the verdict ſhould be qua 
for two cauſes. 1. Becauſe the jurors might not think of 
the anſwers, which counſel on the other part would apply to 
this evidence, if it had been again given in court. 2. uſe 


perhaps upon this the court would have given another diree - 


tion; and all this being returned upon the poten, the record 
ſaith, that licet eaſdem evidentias didit, the verdict was quaſhed, 
and a venive faciat de novo awarded; and according to the 
cafe of Metcalfe it was ſaid, that the ſame matter was ad- 


(TP. 15) judged afterwards þin C. B. Alſo Paſ. 34 fv. between 


Fleminge and Webb. N 

Snell v. Tim- On a motion for a new trial, it was held, that defiring a 
brell. M. 12 C. I. juror to appear in his cauſe, which was between a miller and 
ES jog 13. 0. 2 baker, was no ground to ſet aſide the verdict. And the 
' rr. © ©?” court remembered the caſe of the duke of Leads, who wrote 
a letter to a juror, defiring him to attend, and you will 

oblige your humble ſervant Leeds; which was thayght no 

reaſon to ſet the verdict aſide. | EE 


(TP. 16) Ul. 4 Uerdia obtained bp F2aud, Stzatagem, or 


unequitable Peans. = 


Anderſon v. Upon a rule for the plaintiff ta ſhew cauſe . why a verdict 


George, E. „ obtained by him for 161. ſhould not be ſet aſide, and a 
30 G. II. B. R. cc new trial ordered, upon payment ceſts, | 


Aken f toe The caſe appeared.to be, that the plaintiff had ſold goods 
folo; verdi® for to the defendant, who paid for them hy a promiſſory note of 
plaintiff, who one Hopley, which the defendant indorſed. The plaintiff 


Had taken a nore 


upon H. ans demanded the money of Hopley, but indulged bim with far- 
indulged him ther day of payment ſeveral tunes, till Hopley broke. 


with time for 
payment. 


the jury after their departure from the bar ſent for a witneſs, 


pi 
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The only. diſpute between the two parties was, © which of 
« — Re wr this nate.” For the plain- 
tiff was paid, if the loſs ought to fall upon him, through his 
neglect or indulgence in ry ee e credit to Hopley. 
There were two counts in the declaration: one, for poods 
fold, the other, * the defendant as indorſer the 
* note. | 
Wen the cauſe came on to be tried, though both parties 
came to try the ven merits, of ihe queſtion between them 
viz. © which ſnould bear the loſs of the note, occaſioned by 
« Hypley's failure;“ and the plaintiff's agents had the note in 
court; yet finding upon their own evidence, © that the 
« plaintiff had x as, repeatedly further credit to Hopley,” 
they f reſorted to a TRICK, and reſted their caſe upon proving (+ P. 1 * 
the ſale and delivery of the goods, which was never diſputed. 
The er could ue produce eee it was in the 
laintiff's cuſtod ying upon its being the only ground 
- the plaintiff's caſe; the defendant had not — him 
NOTICE © #0 produce it. The count, ſtating it, eould not 
in evidence: and the defendant had not intitled him- 
5 the contents, for want of notice to produce it. 
ANSPIELD told them, at the trial, it was an im- 
proper artifice; that no verdict could ſtand, which was ſo 
obtained. But the plaintiff refuſed to produce the note, and 
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[ had a verdict, of courſe. 

d in was vor, contended, for the plaintiff, that the verdi& 
e was regular, and the plaintiff in 10 eee. without no- 
e tice, he was not obliged to produce t > herefees the 
1 verdiCt ought not to be ſet aſide. 

0 


The court thought the plaintiff had taken an « wir ad- 
vantage, contrary to juſtice and good conſcience. at the 
rules of practice muſt be general: but he who abuſed them 
in a particular caſe, ſhould not ſhelter a ric, by regularity. 
The plaintiff did not want notice to produce a note he had in 
Ir oa and which he had laid mn a6 
E ation. 

Beſides, he took a verdict ſor the price of the goods, 
8 though he had received /atisfaFion, the evidence of 2 was 
in his own cuſtody and ſuppreſſed. 

They not only ſet afide the verdict, but ſet it aſide 
le I wirnovr payment of cofis : and declared, © the next time 
that a party ſhould obtain a verdict in like manner, by an 
ff 7 1 unfair, unconſcionable advantage, without trying the real (+ P. 1 8 i 
3 © queſtion, they would ſet aſide the verdict, and make him 
pay the coſts.” 2 


A new 


NEW TRIALS. 
A new trial being « „this cauſe was tried at Guild. 
hall, the ſittings this term: and the defendant had 2 
verdict upon the merizs, to the ſatisfaction of every body; 
the caſe being clear, beyond a doubt. Eg 5 


* 


1 


(TP. 10) UI. Gzofs Sisbehabisur of the Jurp, Ge. 


ide Poſt vi. Aſov. Lady Aj; et is. (12.) 
wy (a. The King v. Lord Fita uater. | 


Niſi prius in replevin in Effex. 7 . 
Bro. ab. tit. he jury were ſworn and committed to the care of the 


2 e ſheriff, and when the juſtices would have taken the verdicl, 
| Viaoals and certain perſons depoſed, that victuals and drink were brought 
— ovale brought t® to the jurors, after their charge, and that they were ſuffered 
hel Th. ang to go out, for which reaſon the juſtices reſuſed to take their 
they were ſuf. verdict, becauſe it was ſuſpicious; and complaint was made 
tered rogo out. of this to the king, by bill, which he indorſed to the juſtices 
2 1 of Banco Regis, to do right and reaſon; and the under 
onnking. vide ſheriff by his ſervant, confeſſed that he permitted them to 
poſit IX. (18) go at large, and becauſe this appeared of record, . his mil- 
demeanor, and he was an ofhcer, a capias was awarded 
againſt him: and becauſe their going at large, and viQtuals 
and drink being carried to them, was only a gon a venire 
facias was awarded againſt the jury, and the treſpaſſers, and 
Bro. ab. tit. between the parties a ventire facias de novo was awarded. 
vere'. 18. 14 H. In the common bench, the jury charged, found for the 
VII. 1. plaintiff, and the defendant prayed a venire facias de now, 
8 d.. becauſe the jury had taken victuals and drink, between their 
eween charge Charge, and the verdict given: and the 4 verdict was ad- 
and verdict judged vid, and a new venire awarded. we. 
(TP. 20) A new trial was moved for upon ſeveral affidavits that at 
Goodman v. the Jaſt Glouceſier aſſiſes the jury being charged with an iſſue 
ogy 7 S. concerning à copyhold, after they had heard the evidence, 
B R 18i9.235. and when they had departed from the bar, one of them went 
1 K. 524. Lit. from his companions and then returned to them, and brought 
Rept & : 2 a court-roll with him, and ſaid that he knew the matter and 
Lin 58 Co. Was for the plaintiff; and then, altho' the reſt of the jurors 
Lit. 229. Velm. thought otherwiſe before, they ſubmitted to this * 1 
| | our 


| was granted, becauſe the plaintiff had delivered a paper to verdict. 


| eſcrow in writing, pro petentibus quod non fuit dat. in evidence 13 


ſound for the plaintiff: and the court, for this miſbehaviour, 36. Mo. 453. 


awarded a new trial. And in Lord Shande's caſe, in the MERGE IHE gut- 


carriage of juros 


time of Roll, chief Jones after a trial at bar, a new trial hall avoid the 


\ | One of the j 
the jurors; after they departed from the bar. n 


companions, and then returned, brought a court-zoll with him, and ſaid he knew the matter, 
and was for the plaintiff, ana the reft the jury ſubminted. thouzh before of a coatrary opinion. 


But Twiſden juſtice ſaid that in caſe of ſuch miſbehaviour 


in pais, no notice ſhould be taken of it upon affidavits, unleſs e the court 


it was indorſed upon the poflea, and ſo it is held in Cro. 3. takes notice of it 
189. pl. 17. 411. 626. Vide Introd. „ | 
The jurors eat and drank at their ou, coſts before verdict, u, 


tified upon the pofea, yet the verdict was held not to be 21. Mo. 599. 


void, but that the jurors were fineable. It ſeems otherwiſe 13 1 
if at the coſts of either of the parties. drinking at their 


* 


: own charge, after charge, and before verdict, 
Nota per all the juſtices, that after a verdict given, a many Elz. 110. 
ſhall never ſay in arreſt of judgment, that the juroxs have 17. No. 63. 
had victuals and drink between their, departure from the bar, | 
and the giving of their verdict; but it ought to be alledged 
before the verdict is given. | 
In arreſt of judgment after verdict, it was alledged that (+ 2 r) 
a juror delivered to his companions an -e/crov for evidence, 2 vis ea 
which was not given in evidence at the trial, and adjudged no, wy Mo. 546. 
cauſe to arreſt the judgment, unleſs it had been received from No. 728. 
one of the parties, or the other, which did not appear. legte dn bie 
85 companions, not given in evidence. 
Error of a judgment in the common-bench, in a formedon- Graves v. Short, 
The errors N were: the firſt in fait; that the parties M- 40, 41 Eliz. 
being at iſſue, whether a feoffment were made, &':c. and the 1 
jurors at ni privs, being gone together to confer, c. William 616. | 
Malevery, one of the jurors, ſhewed to the other jurors an Error in fact one 


livering an eſ- 


per partes pradiftas, per quod they found a verdict for the crow to his 
demandant. | | 1 - companions, uot 
And, upon this error aſſigned, it was demurred in law. d 

And, after argument at the bar, the court reſolved, that it 

was not any error, nor could be alledged for error: for it 

doth not appear, that it was evidence given to the juror by 

any of the parties, or by any other in behalf of the plaintiff; 

but it ſhall be intended, that he ſhewed it of himſelf; and, 

that it was a piece of evidence, which he had about him 

before, and ſhewed it to inform himſelf and his fellows ; 

and, as he might declare it 2s a witneſs, that he knew it 

ET ET. | © 


| : ; | Vaughan, 
and after their departure from the bar. And this was cer- H. 37 Eliz. rot. 
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to be true; fo he might ſhew any thing which he knew: 
and therefore it is not like to 11 H. IV. 33. and 35 H. V.. 
Title Examination. They alſo held, that, if this were cauſe 
to avoid a verdict, if it had been ſo fonnd by examination, ay 


they conceived it was not, yet in regard it was not examined, 


nor made parcel of the record, it cannot be aſſigned for error, 


{+ÞP. 22) For Popham f ſaid, the trial hereof reſts only in the exami- 


nation, and it ſhall not be per pars, as non-age ſhall be by 
inſpection, to avoid a fine; Io this matter ſhould, to avoid 
the verdiQ ; for, if ſo, then every verdict, upon ſuch a ſur. 


miſe, might be drawn in queſtion, and peradventure, after 


the parties are dead, and all the jurors dead, fo as they 


cannot be examined, which would be a great inconvenience, 


And therefore they held that ſuch a cauſe of ſtaying the 


judgment ought to be always, if it be upon verdict at 1 


prius, upon the pęſſea returned: and, if it be upon verdiq 
in banco, it ought to be made parcel of the record; otherwiſe 


the party fhall not take advantage of ſtaying the judgment 


or of ing it for error. 
Another error was aſſigned ore renus, that the record is, 
ad quem diem, ſcilicet Octob. Trivitatis 39. preceptum eft, guad 


' habeat corpora Furatorum coram Fuſticiariis in Banco in Craſ 


tins Animarum, nip Juſticiarii in partes illas venerint Octaus 
ulii praxime præterita, where it ought to have been proxime 
: | © 16 Sed non allacatur : for it was ſaid, that all the pre- 
cedents are ſo, in the commen-bench, to make their entrics 
as of the time paſt: but otherwile it is in this court. Where- 

- fore the judgment was affirmed. ny 
Aſterwards, at another day, it was moved to have colts 
allowed, and damages for the delay of execution, upon the 
ſtatute of 3 H. VII. cap. 10. whereupon it was doubted, 
becauſe it was in a formedon, in which (being the principal 


_ action) no coſts were allowable. But, notwithſtanding, 


n conſideration of the ſtatute, for that the ſtatute is ge- 
neral, that, if a writ of error be brought before execulion, 


{ 3 P. 3) and þ in delay of the execution, and the judgment be afterwards 


Watts v. Brains, 


VM 41 Elie. 


affirmed, that the demandant, or plaintiff, ſhall have coffs, and 
damages, and it mentions not any action: they all reſolved, 
that coſts and damages ſhould be given for delay of execution, 
although in the firſt action no damages were recoverable: 
LOT it was adjudged accordingly. 55 
Appeal for murder for the death of plaintiff's huſband. 
The defendant pleaded not guilty; and upon evidence at the 


"ro. Eliz. 778, har it appeared, that two days before her huſband's death, 


de Co. Ent, 
. 2. &c. 


he, and the defendant fighting upon a quarrel then _—_— 
I, them, 


FF . ̃⅛ ͤWõ; 7˙˙m—.. ] ˙—d,].. d.. ]³ gd. EEE. 
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NEW TRIALS. 
them, the defendatit was hurt in that fray ; and the third day vide alſo Co 


after the plaintiff's huſband, by the defendant's Eliz. 695. 
the defendant purſued him ſuddenly, and the huſband's back Apel of mut: 
being towards him, ſo that he did not 


i Cc him, the penſ-, The 
defendant ftrack him the calf of his 


leg, whereof he partics had guar- 


inſtantly died. The defendant to excuſe himſelf, affirmed, '*!!-d three days 


that he who was lain, when he came by his ſhop, ſmiled **** 
upon him, and wryed his mouth at him ; and therefore, for 
this mocking of him, he purſued him. And it was much 
inforced by the defendant's counſel, that it was a new cauſe 
of quarrel, and ſo the ftroke is not upon any precedent ma- 
lice, and therefore not murder. But all the court ſeverally 
delivered their opinions, that if one make a wry, or diſtorted 
mouth, br the like countenance upon another, and the other 
immediately parſacs, and kills him, it is murder: for it ſhall 
be preſamed to be malice precedent; and that ſuch a ſlight 
ation was not (ufhcient ground, or pretence, for a 


quarrel ; and fo delivered the law + to the jury, that it was (+ P. 24) 


murder, although what the defendant ed had been 
true. Whereupon the jury going from the bar, notwith- 
ſtanding 'the evidence was nant apainſt the defendant, 
eight of them agreed to find hum vt guilty; but the other 
four withſtood them, and would find it murder: and on the 
next morning, two of the four agreed with the eight, to find 
him t pwalty : and afterwards the other two conſented in 
this manner, that they ſhould bring in and offer their verdict 
not patty z and if the court diſliked thereof, that then they 
all ſhonld change the verdict and find him gaz/ty: and upon 
this agreement they came to the bar, and the foreman pro- 
nounced the verdict, that the defendant was not guilty : and 
the court much diſliking thereof, being contrary to their 
direction, examined every one of them by the — whether 
that was his verdict: and ten of the firſt part of the pannel, 
ſeveralty, affirmed their verdict, that the defendant was not 
guilty : but the two laſt affirmed, how they agreed, and diſ- 
covered the whole manner of their agreement: whereupon, 
they were ſent back again, and returned, and found the de- 
ſendant guilty, And for this practice Harris, the foreman, 
was afterwards fined 100 marks, and the other ſeven who 
agreed with him at the firſt, every of them was fined 40l. 
and the other two, who agreed with the eight, although 
they affirmed, that it was, becauſe they could not endure, or 
hold out any longer; yet, for that they did not diſcover the 
practice, being examined by poll, but affirmed the verdict, 
were fined each of them at 201. and all of them W 
f ut 


* 


der, malice pre- 
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but the other two were diſmiſſed, 'yet-blamed for ſuch a nun- 
(+ P. 2 5) ner of + conſenting in abuſe of the court. And afterwards 
; the defendant was adjudged to be hangen. 


P. x Jas n. B 
R. Comb. 14. : | 
been granted in the like caſe. 


Dae v. Burdet, A new trial was moved for upon affidavit, that the jury 


_ yp took an act of common-council out with them, and that 
Jury after gang Printed libels were ſpread againſt the defendant, and it was 
om the bar ſent denied: for as to the firſt it differs from the Lady Tve's caſe, 
for an act of where they took a map of one ſide, which was evidence on 
deen in i. neither fide: but this was an act of neither fide, and evidence 
dence, and new ON both: but admitted to be irregular. Et per Holt, C. ; 
trial dzn.ed, So if a jury eat at their own charge, tis fineable, but that 
verdict: ſhall ſtand ; otherwiſe if at the charge of one of the 

parties, and the verdict is found for him. Vide Mo. 5 59. 


Dent v. Hundred A new trial was granted upon affidavit, that the foreman 


*t Hertford, M. declared the plaintiff ſhould never have a verdict, whatever 


* W. * 25s 0 * 
Sal. at 8 witneſſes he produced. 


F.ref 31, &33. In an action brought againſt an officer, for a ſeizure abſque 
Welli v. Ar- probabilt- cauſa, a new trial was granted, becauſe the jury 
& rod, M. 1719. threw up croſs or pile, whether they ſhould give the plaintiff 

Tung +> three hundred pounds or five hundred pounds damages, and 


New trial grant- 
©1 for miſbeha. the chance for five hundred pounds came up. And rote, the 


4 


\iour of the court now made a rule, that Middleſex juries at niſi prius ſhall 


NEE, be paid in court. | l 
Nita, The affidavits moved upon were made by perſons 

who heard the jurymen talk of the matter; and the jurymen 

did not think fit to make any affidavit to clear themſelves: ſo 


a new trial was granted. | 
(TP. 26) + A writ of /cire facias iſſued out of the petty bag, in 
{ac Queen”. chancery, to repeal the charter granted to this borough 


i f B liff, J 4 : 3 . . * 
Burecfſes of ſeptimo Arne Regin. Whereupon iflue being joined, and 


Bewdley,in com. the record tranſmitted into the crown-office of the queen's- 


Worceſter. M. bench, in Trinity term undecimo Anne, the cauſe was tried 


W.-K. 
1 P. Wins 207. at the bar of that court. 


Scire facias to The points in iſſue were, 


rep eal a charter. iſt. Whether one Thomas Smith Was duly elected bailifl 


vide the points 


«ppokite, on the 25th of September, 1707? 


2dly. Whether there were a bailiff and burgeſſes (i. e. 4 
corporation) in being at the time of granting this charter? 
dly. Whether that corporation refuſed this charter? 

he caſe upon evidence, not being given by Mr. W:/liams, 


cannot be ſtated here, nor is it neceſſary; the two former 
I | „ | werc 


. 


Ihe court denied to grant a new trial, upon af davit that 
the jury went by votes; though Serjeant Stroud ſaid it had 


- EW TS 1406 


were the principal queſtions; and the proof upon them was 
in ſhort this: 


As to the firſt point, it appeared, that by the charter of 


ac. J. all the burgeſſes (as well common, as capital,) had 
a right of voting in the election of a bailiff, and that a bailiff 
might be choſen out of the burgeſſes. 
That S/nith was a common burgeſs under that charter, and 
that he was elected after the invalidity of king James II. 4 


charter was publicly known and acknowledged; and that the 


common burgeſſes qualiſied under the old charter were then 
admitted to vote, (which had not been done from the time 
of accepting king James 11's charter, to that day,) and that 
Smith had the majority of thoſe burgeſſes; but it appeared, 
that one Coldwell, the bailiff for the tin# being, who preſided 
at this election, and took the poll, was in by virtue of the 
+ void charter, and that he was never fo much as a common 
burgeſs under the old charter. 3 

That he acted with fourteen capital burgeſſes, which is 
the number appointed by the void charter, and that the-bur- 
geſſes qualified by that charter were called, and voted pro- 
miſcuouſly with thoſe qualified by the old. „„ 

2dly. As to the ſecond point, it appeared, that by the 
charter of king James I. the bailiff and capital burgeſſes were 
to do all corporate acts, and were originally to chuſe in the 
common burgefles. „ | | 
That upon the death or vacancy of any of the capital bur- 
geſſes, the charter appoints that reeduum capital” burgens* vel 
major pars corund', ſhall chuſe in others within fifteen days 
after ſuch vacancy; that they had neglected to fill up vacan- 
cies for theſe twenty-two years laſt paſt, and that at the time 
of granting the charter of her preſent majeſty, there was 
only one capital burgeſs in being (viz. one S/ade,) qualified 
under the charter of king James J. — © 

Upon this evidence ſeveral queſtions in law aroſe. 

Iſt. As to Smith's election, whether that muſt not be taken 
to be one entire act, done under the direction of the illegal 
bailiff, by virtue of the charter of king James II. and con- 
ſequently void; the old burgeſſes having ſubmitted to be 
called by that bailiff, and voted promiſcuouſly with the others, 
without diſtinction? | 5 3 . 

2dly. Whether, according to the charter of king om 76 
the capital burgeſſes were not to be taken to be extinct, there 
being but one remaining ? 


3dly. The capital burgeſſes being an integral part of the ( +P. 28) '$ 


body, by the old charter, + whether the corporation could 
Vo... II. | . ſubſiſt 
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ſubfiſt without them, or muſt, in defect of them, be 

diffolved ? 5 

After ſome debate at the bar, the counſel for the defend- 
ants prayed a ſpecial verdict, and the chief juſtice, in ſum- 
ming up the evidence, directed the jury to reſerve theſe 
points; for that they were of too great moment to be deter- 
mined without conſideration; but ſome diſputes ariſing there- 
upon among the judges, Parker, chief juſtice, ſaid, that the 
election of Smith tobe bailiff ſeemed to him to be made 

under the void charter, and that it could not be under any 
other; that Coldwell was bailiff under that charter, and all 

.thevoters ſubmitted to his authority, which the old burgeſſes 

ought not to have dong, but to have inſiſted upon their ancient 

right, and oppoſed ti others joining with them; that it was 

a particular power given by the charter, and, in ſome degree, 

like the caſe of Wroth v. Wigs, 4 Rep. 39 6, very different 

from the caſe of electing members of parliament, (which 
had been mentioned at the bar) for there they all come under 

* of the ſame right, and by a proper authority to 

chuſe. 

But ſuppoſing Smith was duly elected, there was no proper 
officer to ſwear him in, neither bailiff nor recorder, by the 
charter of king _ I. for Coldwell was not ſo much as 

bailiff de facto, but a bailiff of a different corporation, as 
effectually as if he had been bailiff of another town. To 
make him a bailiff de facto, he muſt have been in under 
a right conſtitution; whereas he was in by a void one, and 
. had no pretence of right by the old charter. 

| As to the ſecond queſtion his lordſhip ſaid, he could not 
E . P think it within the intention of the charter, which appoints 
(F : ) the vacancies of + the capital burgeſſes to be filled up within 
fifteen days, that twenty-two years ſhould be permitted to 
elapſe, till theſe were all extinct to one man, and that one 

to have the power of electing all the reſt. . 

As to the third, he thought it a queſtion of great moment, 
whether this corporation could ſubſiſt without capital burgeſ- 
ſes, they being made neceſſary to all corporate acts? 1 

Powell J. could not think the corporation was diſſolved 
for want of capital burgeſſes, but doubted whether they could 
act; that it was not material whether Coldævell was a lawful 
bailiff or, not; for that the corporation might, upon their 
charter-day, chuſe a bailiff, tho' there were none then in be- 
ng, nor had been for twenty years before; not like the caſe 

of Mroth and Wigs, for that was of a judicial authority. 


(a) Eyre 


1 


NEW TRIALS = 
(a) Eyre J. thought the third queſtion very conſiderable, 


_ (viz.) Whether if 'a corporation loſes one of its integral parts, 
it be not diſſolved ? vide 1 Rol. Abr. pag. 514. tit. Corpora- 


tions; the caſe of a corporation con 


fiſters. 
As to the ſecond queſtion he ſaid, that when a corporation 


ſting of brothers and 


lapſes the day of chuſing its head, the royal authority muſt 


int ; and in the interim, the operation of it ceaſes. 
That in this caſe there had not been a regular election of a 
bailiff for ſeveral years. 

That if Smith was choſen in execution of the charter of 
Jas. II. tho' at an aſſembly not under that charter, he was 
in by virtue thereof; that it was held in the caſe of the De- 


vizes, that + a good mayor for the time being, is neceſſary to (＋ EF: 20) | oF 


the election of another. 

Notwithſtanding the court was ſo doubtful in theſe points, 
the /ury were, however, very clear in them; and about three 
of the clock next morning gave a privy verdict, by which 
they found all the iſſues generally, for the queen, and affirmed 
it at the bar about ten; and tho” they were ſent out again by 
the court, perſiſted with great obſtinacy. 

Hereupon the defendants came and moved that the verdict 
might be ſet aſide, upon theſe two points: 


Iſt. For that the jury had found matter of law, and con- Where the jury 


. . bring in their - 
trary to direction. verdiet contrary 


2dly, For that the venire was wrong awarded, being de to the direction 


a. | g of the cout, a 
vicineto de Bewwdley, whereas by the 4th and 5th of queen Anne, „ 


cap. 16. for the amendment of the law, it ought to have, even 


been de corpore comitatits. | after a trial at 


The court, after advice with the juſtices of C. B. and ba- bar. 
rons of the Exchequer, gave their opinion upon the farſt point 
the ſame term; and the Lord Chief Juſtice delivered it as 
the opinion of all the judges of England, (except Powell } 
that when the defendant's counſel pray a ſpecial verdict, and 


the court direct the jury to find one, if the jury will take 


upon them to go contrary to that direction, and find matter 


trial at bar. | 
For that it would be very unreaſonable, that in caſes where 
the court and the jury are both of opinion againſt the party, 
there he ſhould have a remedy by a bill of exceptions; but 
that in caſes where the jury ny are of opinion againſt 75 7 
1 2 


of law, it is a ſufficient ground for a new trial, even after a 


\ 


| ( 4) Note; Mr. Juftice Littleton Powis wat abſent al) this term, being 
:ndiſpoſed with the teur. | 4 


RU 
1 
WW 


| 
| 
; 
7 


7 * - . Fa * WM _ 5 * 
n ' * * (RIS 5 1 a l , x4 "= 4 5 
1 + 6 . 0 t A; a+ 4 « 4 4 "IP 55 b " NY ” p 
* # r * X 5 * 3 LY - Moog, I | 1 1 4 7 * hd 5 a . 4 — — 
J ˙ A dN . bed dt OFT» ALES W * ne ang $i Va 2 
p , 9 a: 
* < . . 23 


4 0 . * F 
\ , 2 a . 
* 1 * nr - * * n 4 * 2 =— BY 
/ . 


neee 


R 
1 * 
P 


. 4 
* i” . 
- 


* 5 


NEW TRIALS. 


( +P 1) and the court doubtful, he ſhould + be abſolutely concluded, 
Rs 3T) and without remedy, as he muſt be in this caſe. 
Ponvell F. contra: 1 do not very well know upon what 
foundation of law new trials have been granted; but I found 
the courts in poſſeſſion of ſuch a practice as to trials by 11 
prius ; but I do not know that this practice has been eſtabliſh- 
ed as to trials at bar. = 1 
Indeed I do remember two in the exchequer in my time, 
but I was always of opinion againſt them, and that for theſe 
reaſons, becauſe one is a trial at common-law, and the other 
by ſpecial commiſſion only; and becauſe trials at bar are much 
more ſolemn, and attended with much greater charge to the 
parties, than the other. | 
I do not think any thing ought to be a ground for a new 
trial, after a trial at bar, but what would make the jury liable 
to an attaint. | = 
1 Chief Jiſſtice: The firſt cafe of a new trial, which we 
Vide Poſt VI. find in the books, is that of Wood and Gunſton, in Styles, 
aud that was after a trial at bar. 
The practice of the courts is the law in theſe caſes; and 
ſo of ejectments and rules for paying money into court, which 
have no other foundation. 5 
*] can'tfindthis In the caſe of Briſtol v. Cooper *, a ſpecial verdict was 
caſe reported. prayed and directed, and the jury found generally; where- 
upon a new trial was granted for that reaſcn. 
9 Co. the if. Dooman's caſe in the g Rep. is very obſervable, about the 
. | ſeveral duties of judges and jurors in this particular. | 
In moſt cafes, even where new trials, after trials at bar, 
have been denied, the judges have aſſerted the general right, 
and one reaſon why we do not find this practice more ancient, 
(+P. 32) + may be, that there are no old reports of motions. | 
N Eyre J. I do not find the reaſons for new trials confined 
to miſdemeanors for which the jury may be fined; the caſe 
of WHcod and Gunſton was not fo. | 
But if a new trial ſhall be granted in a caſe where the jury 
38 have done wrong, in a matter which is properly under their 
cognizance, I cannot ſee any reaſon why it may not be done 
in cafes where they take upon them to determine matters not 
* This is the within their cognizance. Vide 1 Sid. 1532. 
e jag „, The counſel for the queen inſiſted, that this verdict being 
5 Vide poſt ſet aſide far a miſbehaviour of the jury, and not any fault in 
IX, (12.) (b.) the proſecutor, coſts ought to be allowed. Fa 
But the court ſaid, there was no need of entering into that 
queſtion, *till the matter of the venire was determined; and 
adjourned the conſideration of that till Michaelmas term fol- 
lowing, for the advice of the other judges. | 
£ = Accordingly 


NEW THIAES 

Accordingly in Michae/mas term (4 Nov.) this point was 
argued before all the judges of England, at Serjeant's=inn, in 
Fleet-flreet. Es | 

Serjeant Pratt pro def. By the ſtatute of the 4th and 5th 
of her preſent majeſty for the amendment of the law, this 
venire ought to have been awarded de corpore comtaths. 

This is a caſe within the expreſs words and intention of 


the act; the words are, © That from and after the firſt day 


« of Trinity term, every venirg factas in any action or ſuit 
“ in any of the courts at Weſiminſter, ſhall be awarded of 
© the body of the proper county;” and this is a ſuit in the 
court of chancery, in order to repeal the letters patent of the 
7th of the preſent queen. 


+ Neither is it leſs within the intention and miſchief de- . 3 3 | : 


ſigned to be prevented, as appears molt plainly from the pre- 
amble, which recites, © That whereas great delays do fre- 
« quently happen, by reaſon of challenges to the array of 
« panels of jurors, and to the polls, for default of hundred- 
« ors, for prevention thereof, &c.” Now this is a proceed- 
ing to which that miſchief extended; for at the trial there 
might have been a challenge to the array, for want of 
hundredors. | | 
That there may be ſuch a challenge in the caſe of the 
crown, is what cannot, I think, be denied; for if the ſheriff 


be commanded to return a jury de vicineto, and there is not 


any hundredor upon the panel, he has not obeyed the com- 
mand of the writ, and the challenge is for his default. 

3 Keb. 740. In an information for perjury, a motion 
was made, that the defendant might not challenge for want 
of hundredors, and it was denied: becauſe the ſubject would 

thereby be ouſted of a privilege to which he is intitled by 
law. - ” = | 

The ſtatute of 23 H. VIII. cap. 13. enacts, that in trials 
for murder, in corporations, there ſhall be no challenge for 
want of freeholders ; by which'it appears, that there might 
be ſuch a challenge at common law, in the caſe of the crown; 
and certainly where freeholders are neceſſary, hundredors 
are equally to. © 

This act being made for the advancement of juſtice, it 
ought to have the moſt beneficial and extenſive conſtruction 
imaginable ; but to ſay, that rhe crown ſhall not have a jury 
die corpore comitatuis, is to deprive it of the benefit and ad- 
vantage of an act of parliament. | 


+ It is true, that, generally, the crown ſhall not be ouſted(+ P. 34) 


of its prerogative by an act of parliament, unleſs it be ex- 
1 3 pPreſsly 
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NEW TXI AVS. 
; prefily mentioned; but that rule cannot affect this eaſe, for 
 » the crown had no prerogative: it was liable to the in- 
conveniencies recited in the preamble, as well as the ſubject, 
and then ſurely it ought not to be debarred of a ſhare in the 
remedy. EM * 
Ne of this act may be further collected from the 
next clauſe, which plainly proves, that the law- makers took 
it to extend to caſes of the crown; for it expreſsly exceprs 
all appeals, indictments and proſecutions on penal ſtatutes, 
and what occaſion could there have been for that exception, 
” if the former clauſe had not taken in any crown caſes at all? 
But, I think, it deſerves to be conſidered, whether this 
- proſecution be properly a ſuit of the crown or not ? It ſeems 
to be no more than a contention between two corporations, 
whether the letters patent granted to one fide, or thoſe grant- 
ed to the other, ſhall prevail? Both are contending for a 
royal charter, and the crown is perfectly indifferent who ob- 
rains it; the judgment in this cafe will be wy for the benefit 
of the party, for here can be no judgment of puniſhment for 
the uſurpation, as in informations in the nature of quo ware 
A 5 Cu | 
Sir Peter King: The words of this act are as mr: and 
comprehenſive as poſſible, © Every venire facias for the trial 
* of any iſſue, in any action or ſuit.” . 
That there might be challenges both to the array, and to 
the polls, in the caſe of the crown, appears from Keil. 
| 102. a. And this ſtatute is made for the remedy of that 
(TP. z 501 miſchief in all caſes where it might poſſibly happen before, 
ſome few only being excepted by name. But in the preſent 
caſe, Mr. Attorney General is contending for the crown, that 
it ſhall not have the benefit of a very uſeful and adv 
law; this is like a man's diſabling himſelf. Lit. ſe. 410. 
_ - I know no inſtance in the law, where the crown is excluded 
= out of general ſtatutes made for the benefit and advantage of 
oſecutors. The caſes, wherein the crown is held not to 
bound, are, where it would otherwiſe be debarred of a 
| precedent right or prerogative: but in the caſe at bar, the 
1 crown was before this act in the fame condition with the ſub» 
—_ - ject; and I hope it will appear, that this is not placitum coro- 
{ | . | #4, but at moſt a civil action brought in the name of the 
—_ crown. See Sir Oliver Butler's caſe, 2 Vent. Lev. 
_— {-) 6 Moe, 229. 220. In Mr. Brewfler's (a) caſe, Holt, C. J. 25 — 


© a writ of right. | 
Though taking it either way, viz. as a ſuit of the crown, 
or of the ſubject, this venire 18 wrong, and if ſo, we are in 
the 


anne n 5 

the only method to take advantage of it: the ſheriff has done 
his duty, and obeyed the command of the writ, and there» 
fore we could not challenge the array, but come to the court 
to quaſh it: challenge is for the default of the ſheriff, where 
the writ is right; quaſhing is for error in the writ itſelf. 

Mr. Salleld: The great objection in this caſe is, that the 
act of the 4 and 5 Anne is a ſtatute of jeofar/s, and that 
therefore this caſe is not comprehended . it. This act 
of parliament conſiſts of diſtinct branches, which are ſepa- 
rate laws: ſome of them are ſtatutes of ;eofar/s, and others 
ſtatutes alterative of the + common law; and the clauſe, 
upon which this queſtion ariſes, is of the latter ſort. 

Statutes of 7eofails concern ſuch faults as would vitiate the 
judgment, and make it erroneous, if given, and are to ena- 

le the courts to amend ſuch faults, or to overlook them, and 
to give judgment notwithſtanding. 


* 


(TP. 36) 


The clauſe about venire's is not of this nature, but iS an 


| intire alteration of the law in this particular, making that to 
be right now, which was before, & fic vice verſd. 

| Statutes of zeofai/s make no alteration in the law; for the 

errors they concern, continue fo notwithſtanding, but only 

provide a remedy, that they may not prejudice the party. 

| The chief reaſon why the ſtatutes of jeofar/s have not been 


held to extend to the crown is, that ſuch words are uſed in 


them, as always exclude the crown, v:z. plaintiff and defen- 


dant, demandant and tenant, &'c. otherwiſe here. 4 


So far as this is a ſtatute of jeofailr, the crown is not com- 
prehended within it; but ſo far as it is an act of alteration, 
the crown is included. | | 


Thus in 36 Ed. III. cap. 15. the firſt clauſe changes the 


courſe of pleading, and by that the king has been always held 
to be bound; but the ſecond clauſe, which provides, That 
no man ſhall be prejudiced for want of form in aer 
« &c.” being a law of jeofails, has for that reaſon held 
not to extend to the crown; ſo of 16 and 17 Car. II. cap. 8. 
Nortbey attorney general pro Regind : The practice of the 
Crown - office ever fince the making of this act, in all caſes of 
informations, as well in thoſe not excepted, as in thoſe com- 
priſed within the exception, has been to award + the venire de 
vicineto, and it was never controverted till now. 

And to this purpoſe I would apply what I have heard my 


4 a great regard to practice, when the matter is not res inte- 
gra; and when things have gone on in that courſe a great 
_ © while, without being broken in upon.“ 

Ca Ae 


TP. 37) | 


lord Hale ſay on like occaſions, * That judges ought to have 


„ "hp 


* : 
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urn. 


As to what has been ſaid, that the words of this act extend 

to caſes of the crown, the 4 Hen. VI. cap. 3. has words as 

a. general, via. any proceſs or plea, and yet was never taken to 
| (s) 29 Car. 11, extend to the crown. The clauſe in the ſtatute of (a) frauds, 
cap, 3. ſet. 16. whereby executions. are made to bind from the delivery of 

| the writ to the ſheriff, has general words, via. every writ of 
execution, and yet the crown is held not to be bound by them, 
notwithſtanding it had no prerogative in the caſe before. 1 
wonder to hear this denied to be a ſuit of the crown, ſince 
the ſame being brought in the name of the crown, 


the crown; as in quo warranto's, We. : 
In a late caſe of a quo warrants of a claim of fiſhery in 


held well enough, becauſe tried by a jury of the proper 
county; ſo in the caſe at bar. eat e 
If the reſolution in this caſe ſhould be contrary to the 
received practice, it would ſhake all the judgments that 
= been given upon informations ſince the making of this 


— . , n; ,,,, e — 
by) * * 4 6— 5 * * ** n A my K 32 * * * F 
* * 
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Raymond ſolicitor general The words in ſeveral other 
clauſes in this ſtatute are as general as in this, and yet the 


= (+ P. 38) +for inſtance, that about demurrers, and that about pleading 


plead double, and denied, becauſe not within the clauſe. . 
The words in ſome of the former ſtatutes of jeofai/s are as 
large and comprehenſive as here; however they have not 


been the opinion of the makers of this act, that neither thoſe 
ſtatutes, nor this of the 4th and 5th of her preſent majeſty, 
could take in crown-caſes; for they have added a clauſe at 
the end, to extend this and all the ſtatutes of yeofails to ſuits 
for recovery of debts owing to the revenue, which had been 
ſuperfluous, if the former clauſes had been inſufficient. _ 
But if this caſe be held to be within the 4 and 5 Anne, I 
hope the ſame reaſon will bring it within other acts of jeofails, 
which contain words as general and comprehenſive, and then 


- f being tried by a jury of the proper county. - 
3 r 


« Lutwyche : It is conſiderable, in this caſe, who is the 


perſon that takes the exception to this proceſs, and how he is 
- prejudiced by it? Why truly the defendant comes and com- 


b; 1 plains, that he has had a greater advantage put in his power 


than he ſhould have had; that he has had a liberty of chal- 


lenging 


(though for the benefit of the party,) makes it the ſuit of 


ſeveral vills, the venire was awarded from one only, and 


crown has been held not to be comprehended within them; 
double; Regina v. Foley, a motion was made for liberty to 


been held to extend to the crown: nay, it appears to have 


it will be helped by 16 and 17 Car. II. cap. 8. the cauſe 


28758 
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lenging given him, which; by law, he ought not to have 
had. — eee e 


The principal reaſon why the ſtatutes of jeofails have not 


been taken to extend to the crown, is, becauſe it is not ex- 
preſsly named; and this reaſon holds in the act of the 4th 
and 5th of her preſent majeſty. See the 8th of + H. VI. 
and alſo the late caſe of the Queen v. Tutchin (a). 

In Cre. Car. 311. the venire facias was awarded from the 
town, whereas it ought to have been-from the manor; and 
held ill in a guo warrants z and that the ſtatute of 21 Fac. J. 
did not extend to it ; notwithſtanding that had an exception 
of ſome other crown caſes, as in this act. 


(FE: 39) 
3 Ann, 


The clauſe about pleading double is general, and uſes the 


word {defendant} which is proper for all ſuits, and yet held 
not to extend to the crown. n. © 

It is no objection to ſay, that this is a ſuit for the benefit 
of the party; for ſo are informations in the nature of a quo 
warranto; but that this is properly a ſuit of the crown, ap- 


pears, in that the attorney general replies, and the proceed- 


ings are in the crown-office ; for, if it were not placitum co- 
rone, it ſhould have come on the ciui fide. | 


But if this act be taken to extend to the caſe at bar, there 


can be no reaſon 3 it ſhould not likewiſe be within the 16 _ 


and 17 Car. II. an 


it will be no objection to ſay, that this 


zriſes upon a ſubſequent act, for that ſtatute has always re- | 


ceived a very large conſtruction, and been extended even to 
(a) local actions tried in wrong counties. * 
Serj. Pratt in his reply for the defendants: Regina v. Foley, 
was an information in the nature of a quo warrants, which is 
a criminal proceeding, and beſides, the reſolution was upon 
the clauſe about pleading double, which is not general; for 
though it uſes the word [defendant] which is a general term, 


(a) Sed quare. 


yet it is reſtrained there by other words, viz. tenant and 


plaintiff in replevin, | | 

+ The caſe of Tutchin was upon a meer ſtatute of jeofails ; 
this is an intire alteration of the law. 

The clauſe, which extends this, and all the ſtatutes of 
Jeofails, to caſes of the crown, mentions only ſuits for the 


(+ P. 40) 


recovery of any debt, and therefore cannot affect the preſent _ 


queſtion; and certainly if there be no proviſion for that pur- 


pole, it is impoſſible that thoſe other ſtatutes ſhould extend to 
this cauſe, becauſe it ariſes upon a ſubſequent ſtatute which 
has made a perfect alteration of the law in this point. 
Sir Peter King: As to the pleading double, ſee Poph. 144. 
The words of the ſtatute of frauds cannot poſlibly extend to 
e | the 
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the crown; for they are, © every writ of fiert facias, et 


ac other writ of execution,” and fer: facias being firſt named, 
the ſubſequent words can only mean meſne executions at the 
{uit of the party. ES 


Mr. Salteld : The 8th Hen. VL cap. 12. is grafted on the 


former ſtatute of Hen. V. and expreſsly tied down to it, ſo 
that no general words can carry it any further. Nothing 
can be inferred from any reſolution upon the preceding 
clauſes of this ſtatute; for the very words of them exclude 


the crown, vix. iſt, Party demurring. 2dly, Plaintiff or 


demandant appearing by warrant of attorney. 3dly, Defend- 

ant or plaintiff in replevin. i 7, 

Meer conſideration, all the Juſtices and barons were 
unanimous, and the lord chief juſtice delivered their 
opinion in court the ſame term. = 


In e Parker, C. J.— We are all of opinion, though this clauſe. 


of the crown, might have extended to cauſes of the crown, had the objec- 


en Erg x. tion come earlier, yet / the conſtant practice, ever ſince tbe 


4th and 5th of making of the act, having been otherwiſe, and all the prece- 
(+ P. 41 3 dents _ in the Crown-office, + and in the Exchequer, (in 
cueed Anne the Caſes not expreſsly excepted,) being de vicineto; to make a 
veaire faciaz, contrary reſolution in this caſe, would be, in ſome meaſure, 
which 45 2- to overturn the juſtice of the nation for ſeveral years paſt; 
warded de vici Sa 
neto, and not de beſides, we conſidered that it is matter of no great conſe- 
corpore com, quence; ſince it only gives the defendant a privilege of chal- 
e good. lenge, which otherwiſe he would not have. | 
| It is a rule, indeed, that precedents ſub ſilentio are of little 
or no authority; but that is to be underſtood of caſes where 
there are judicial precedents to the contrary: but here there 
are none, either on one fide, or the other. The chief baron 
mentioned a caſe in the Exchequer, which I remember : it 
was an information about the drawback upon ſalt, and there 
(as alſo in ſome others both here, and in that court) all the 
exceptions were taken that the wit'of man could invent, but 
this was not ſo much as mentioned. = 
We did not think fit to break in upon an entire practice, 
and ſhake ſo many judgments upon a matter of fo ſmall 
moment; and therefore are all of opinion, that the venire is 
well awarded. I , | 
The rule muſt be, that the laſt trial be ſet aſide upon the 
other point, on payment of coſts. * 
About three days after this rule for a new trial was pro- 
nounced ; the defendant moved, that ſome perſons might be 
named to receive the coſts, it not appearing certainly, who 
was the proſecutor in this cauſe. 


' Whereupon, 
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; Mr. attorney general named Borref, the 
queen's ſolicitor, and acquainted the court, that the proſecu : 
tion was carried on at the proper expence of the crown, 


„ 


+ Afterwards the ſolicitors on both ſides went before the (+ P. 4 2) | 


: x 


maſter, and the colts were taxed on Saturday the 22d of 


And on the Tueſday following Mr. Lechmere made a mo- 
tion, upon notice, againſt the taxation of coſts in general, 
and againſt ſome item: allowed by the maſter in particular. 555 
He inſiſted, that though they had ſubmitted to a rule for Th+ defendant | 
the payment of coſts, when the cauſe appeared, even upon, nd iu dn 
the plaintiff's own ſhewing, to be merely a contention bes ſcire facias being 
tween the old and new corporations, upon the validity of *'9vght by 5 
their ſeveral charters; yet now it appeared in another light, ciner. 
and was owned by the attorney. general as a government pro- 
ſecution, carried on at the charge of the crown, they ought 
not to be ſtopped by that rule, from making it a queſtion, 
whether in the caſe of the crown, coſts are due by law, this 
being the firſt time they took advantage of that point. Quod 
fait conceſs per cur. — | - 

To prove that in caſes of the crown, or ſuch as are properly 

government-proſecutions, coſts are not due, he urged the 
courſe of the Exchequer, where coſts are never paid, unleſs 
there be a relator, or ſome other ſecurity to anſwer coſts to 
the party 3 which there was not in this cafe, nor could there 
be, Vaſa the proſecution was in rem, and not in perſonam; 
and for that he produced a manuſcript of baron Lechmere. 

That on the crown ſide in this court, coſts had been fo far 
from being allowed in any caſe, that it had been thought 
neceſſary to provide by {a} act of parliament, that there (a) vide h ane 
ſhould be a recognizance given to anſwer coſts in ſome par- sth Gulf and 
ticular caſes; but this was none of thoſe; that the law had “, ep. 18. 
provided no judgment, + nor proceſs for colts, nor method to (+ F. 43) 
bring them into the Exchequer. : 1 

That if it were ee it would be very unequal ; for 
the queF#n paid no coſts for not going on to trial; nay, Mr. 
attorney might enter a noli proſequi, or a ceſſet proceſſus *, even. yige pon rex 
when the jury were ready to give their verdict at the bar, . Benſon, XI. 
without coſts to the ſubject. = 1 | 
In the caſe of the Queen v. Collins, ( Michaelmas 10 Anne ) 
in an information for a battery upon a cultom-houſe officer, 
in the execution of his office, a motion was made for coſts 
for not going on to trial; and upon Mr. Harcourt's affirma- 
tion, that no coſts were ever allowed in government proſecu- 


tions, the ſame was denied. That 
e That 


| JT 
That in the caſe of the Queen v. Clerk, which was an 
information for a nuiſance, viz. for erecting copper mills 
upon the river Thames, there was a verdict for the queen, 
which by conſent was ſet aſide upon payment of coſts; the 
ſecond verdict was for the defendant, who thereupon moved 


for coſts, which were denied for this reaſon, {ſcil. } becauſe 
the ſtatute of the 24th'of Hen. VIII. cap. B. extends only to 


trials by — prius, and not at the bar, as it was in that caſe. 
1 


Vide poſt XI, So in Hill. 3 W. & M. in Scacc in my lord Montgomery: 
caſe, which was an inquifition on his eſtate, and but in the 
nature of an ejectment, there was a verdict for the defend- 
ant, and a new trial granted without coſts. Wo 

That here was no prerogative in the caſe, for the queen 
and fubject were on an qual foot, and if the queen did not 

pay coſts, ſhe ought to receive none. OO OR 
hat this ah ſet aſide as unjuſt, for a yg ee 
y of the jury in the face of + her majeſty, who was ſuppoſed 
(T P. +4) to be 5 preſent in her court of ueen's-bench, dich 
rourt ſaw plainly, no juſt judgment could be entered up on 
that verdict, and yet the defendants were told, that this 
injuſtice muſt be faſtened upon them, unleſs they paid two 
or three hundred pounds, to be delivered from it; ſurely this 


was to pay for juſtice, eontrary to magna charta, which ſays, 


nulli vendimus juſtitiam. | | 
That in capital caſes, if a jury ſhould obſtinately find 
generally, where the court had directed them to find the 
matter ſpecially, the court, no doubt, would ſet aſide ſuch 
verdict, and that without coſts; they would not take away 
the life of a man, becauſe he had not money to pay colts to 
the crown. ” e e 
No the conſequence of this ſuit was of equal concern to 
this corporation, as that of a capital proſecution, to the life 
of a particular perſon; for the very life and being of this 
corporation were in queſtion ; and if coſts were once ad- 
mitted in the caſe, thoſe writs of /cire facias, though they 
had not yet fo harſh a ſound in the ears of Engliſpmen, yet, 
he would undertake to prove, they would have ten times 
more pernicious effects than quo warranto's of old; for a 
judgment in a quo warrants did not deſtroy the franchiſe, 
but a. corporation might ſtill, notwithſtanding that, have 
another ſtruggle for its liberty; but in the caſe of a /cir? 
factas, the judgment was a repeal of the charter; and if a 
jury could for once be ſo managed, as to give a partial ver- 
dict, it was but getting ſuch coſts taxed as a poor borough 


was not able to pay, and the buſineſs would be done; 0 
e coulc 
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could not pay the coſts, and without that, they ſhould not 
+ have a new trial in order to come at right and juſtice —(+ P. 4 5) 
This was laying the axe to the root of the tree. — The crown 8 
indeed was always an unequal match for the ſubjects: but if 
the weight of coſts were thrown into the ſcale, this would 
become ſuch an addition, as would make. its proſecutions 
{a} heavier than they would be able to bear. = 
The jury having-ſat up all night, agreed in the morning to Hale v. Core, 
put two papers into a hat, marked P. and D. and ſo draw; =o on 
Jots z P. came out, and they found for the plaintiff, which Where the jurv 
happened to be according to the evidence and the opinion of drew lots, the * | 
he Jude... | —_— 2 
| . motion for a new trial, it was argued that the verdict though it ws 
muſt be ſet aſide ; but the queſtion was, whether the defend- according to 
ant ſhould pay coſts; the court inclined to give the plaintiff dence. 
coſts, comparing it to the caſe of a verdict againſt evidence: 
but at laſt it was agreed that the coſts ſhould wait the event 
of the new trial. > | 
Chapple moved to ſet aſide defendant's verdict ; the jurors Parr v. Seames 
upon differing in opinion, agreed to be determined by huſtling 3 „ 
half-pence in a hat; if the major part came up heads, the 86. 
verdict was to be for defendants; but this matter not appear ſhe jury differ- 
ing upon the oath of . of the jurors, but by affidavit, that ins in opinion, 
two of them had confeſſed the ſame, the court, upon the firſt cane 5 5 
motion, ordered the entry of final judgment to be ſtayed for.buflling half. 
a few days only, to give plaintiff an opportunity to procure Pence in an bat. 
afidavits + from ſome of the jurors; but it afterwards ap-(+ P. 46) 
pearing that the jurors were fearful to make afhidavits whereby 
to accuſe themſelves, and Chapple citing a cafe in Sa/k. 645. 
Dent againſt the hundred of Hertford, the court enlarged the Vide ante, 
rule upon hearing counſel on both ſides till next term _ 
Comyns for plaintiff. „ & WE. 5 
This caufe was tried at the laſt Northampton aſſizes before Lora st. John v. 
Mr. Juſtice Reeve ; and after the evidence was ſummed up in Abbor, M: 
the forenoon, the jury retired to conſider of their verdict : ? 85 u. Na 
before the riſing of the court they came into court, attended 3 he 


by the bailiff, to aſk a queſtion, which was anſwered, and jurors leave theie 


they were ſent back. At the ſitting of the court in the after- <29p2nions, and | 


noon, the judge was informed that ſome of the ] urymen (two 9 


or three) were in court; whereupon being aſked by him what 
they did there, anſwered they could not agree, and were YN 

thereupon ſent back to their fellows; and afterwards a verdict „„ a 
(a) By the records in the Crown-office it appears, that the defendants were, 


notwithſtanding, ordered to pay coſts, and that afterwards on a new trial, the _, 
Jury found a ſpecial verdict, but this does not appear to have been ever argued. 
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was brought in for plaintiff. The judge did not certify the 

verdict to be contrary to evidence; the court was of e 
that this was a miſbehaviour in the jury, for which they are 
fnable; but not à ſufficient cauſe to ſet aſide the verdict; 
plaintiff was not in fault. If the jury eat and drink at their 
own expence, that is a miſbehaviour, for which they are 
finable, but their verdict muſt ſtand; though it is otherwiſe 
if they eat and drink at the expence of either party. Rule 
to ſhew cauſe why verdict ſhould not be fet aſide, diſcharged. 
Belfield for plaintiff, Birch for deſendant. 

Philips v. Fow= After a motion in arreſt of judgment, and pending the 
Jer, E.$ G. 11. conſideration of the court, it being diſcloſed to defendant by 
(+P. 47) two of the jurors, + that they and their fellows being divided 

+7) in opinion had determined their verdict by 2 lots,— 
determine ther Defendant moved to fet aſide the verdict upon an affidavit of 
| verdict. the fact made by the two jurors“; and upon hearing counſel 
B og an the ci both fides, the queſtion was, Whether after a motion in 
Dee. arreſt of judgment, deſendant in this cafe could move to ſet 
aſide the verdict? And the lord chief juſtice, Mr. juſtice 
Denton, and Mr. juſtice Comyns were of opinion, that though 
this motion ſeems out of time by the one rule of practice, 
yet as it is founded upon a matter diſcloſed to the defendant 
after the motion in arreſt of judgment, and is made before 
judgment pronounced, the court mult receive it; and the 
ct, as to the jurors determining by chance being undiſputed, 
© 5 the verdict was ſet afide. (Mr. Juſtice Forteſcue, contra. 
*PoR IX. (1a. ) Vide lord Fitz waters caſe *®, Salk. 647. Skinner and others 
: for defendant : Chapple and others for plaintiff. 
ws e Serjeant Belfield moves to ſet aſide a verdict, becauſe after 
1 G. Ii. B. R. the jurors were retired, one of them came out from the reſt, 
Annetts. and came to the attorney of the other ſide, and received a 
ee e bundle of papers from him, which he carried in to the reſt. 
den the ted, and Forieſcue contra, alledges that this was nothing more than 
went to the at. a map of the premiſes, which the judge had held in his hand 
way. nou gin the trial. T 5 : 
crived « bundle Lord Hardwicke : It will depend only on this, whether it 
bot papers, and was delivered to the jury by confent of both parties, for if 
the ret of the that appeared, it would prevent the parties aljedging any 
jury, end afier- thing againſt it; but as no ſuch conſent appears here, 
=z:dagavc a vei- verdict muſt be ſet aſide. N | : 
— that + Upon a motion by Law for a rule to ſet aſide a verdict, 
7 Pp : 8) upon an affidavit of two jurors, who fwore that the Jurys 
FS being divided in their opinion, toſſed up, and the plaintiff's 


Vahe v.Dchaval, - j 

M. 26 C. III. friends won, Hale v Cove, i Stra. 642. was cited. | 

B. K. Durntord and Eft, 1. V. 11 *ffidavit of a juror that the jury having been divided, toſſed Wl plaj 
up, and that the plaintiff had wen, rej<aed, * Vide 2 


Per 


OY os 


=Y 
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he WM Per LoxD MAn$FIELD, Ch. }. | bi . | 
gh The court cannot {a ) receive fuch an affidavit from any of (%% Vide Bara 


re the jurymen themſelves, in all of whom ſuch conduct is a 43%, 44% 4 


ifion, 


t; very high miſdemeanor Ch: but in every ſuch caſe the court (i 

ir MW muſt derive their Lows from ſome other ſource; fuch as Af 5 
re from ſome perſon having ſeen the tranſaction through a win= 

ſe dow, or by ſome ſuch other means. 1 


by IV. Of Uerdias contzarp to Evidence, of hard (P. 49) 
ed Actions, and where there is Evidence on both ST ts 


- | Sides. 
„ Pot VI. Farmer v. Sir Robert Darling ; VIII. Patman 


v. Vaughan ; and IX. (6.) Smith ex dem. Dormer, v. Park- 
5 | burſt al. 1 „ 


I The following caſes are, in general, arranged 


in chronolo- 


- cal enter, and not always claſſed, according to the above 
re ub-divinons. 8 - 


he In treſpaſs for impounding the plaintiff's cattle, the de- Hall v. White, 
d, fendant juſtified for common, and upon that they were at iſſue * WS Joc. 
— Win Deriyſbire, and the jurors being ſworn, the bailiff found Ifa 55 
75 Bag ſba tu, one of the jurors, reading a letter concerning the ought not, be 
cauſe, and ſhewed it to the judge, and a verdict given by the u 7 _ 
er jury: and this matter was moved in the then king's- bench 1 
ſt, to quaſh the verdict, but denied by the whole court, becauſe remedy it, ercept 
che letter and the cauſe was not certified by the poſſea, and e apa 
. made parcel of it; for, otherwiſe, the examination of that Sed Qu. wer. 
an at the bar after the verdict, ſhall never quaſh it. And fo it . | 
nd vas adjudged between Vicary and Farthing, 39 Eliz. where Vide Poſt. IX. 
| = church-book was given in evidence, of which you fhall (4) . 
it i never have remedy, except it be entered and made parcel of 
if WW the record. Sed A. Bs (AP. 4 
ny + Caſe for negligently keeping his fire, verdiCt pro def. 8 « 50) | 
he WF Tho' the verdid was againſt evidence, a new trial was fon, M.9. 
denied, becauſe it is an hard action; yet note, action againſt W. II. . K. 
2, If the hundred for a robbery, verdict pro def. and new trial 25% 64 
J granted. 1 Sid. 58. OE 55 | — deteh: | 
's In the ſame book and page is the following caſe : an hard one. | 
In caſe for negligently keeping his fire, per quod the Smith v.Framp. | 


ſel WW plaintiff's houſe was burnt, the verdict was for the defendant : 28 E 


* a 


6 4 
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x Salk. 644. and after great debate and conſideration a new trial way 
Hard ation, denied; becauſe it is an bard action and the jurors are judges 
3 of the fact: and yet Ho r C. J. declared, he was not fa. 
2 tified with that verdict. Quære whether the ſame caſe with 
._, he precedingt. © _  _- TA 
Dunkly v Wade In caſe for negligently keeping his fire, a verdict was found 
rm oa for the IT, and a new trial granted. But per cur ; had 
653. a verdict been for the defendant, we would hardly have 
Hard ation, granted a new trial, becauſe tis an hard ation. 
VN. B. By Stat. 6 An. c. 31. % 6. it is enacted, that no 
action ſhall be proſecuted againſt any perſon, in whoſe houſe, 
Sc. any fire accidentally begins, &. This ſeQtion is made 
tual by 10 An. c. 14. / 1. Sed qu. if not repealed. — 
| Vide 12 G. III. c. 73. 14 G. III. c. 71. / 101. 8 
AnonymourF. The court never, or very rarely, grants new trials in actions 
pets 1 * for words, per Holt, C. J. . ou „ 
Starr. v. Wade, Leſſor brought trover againſt the leſſee, for trees cut down; 
P. 10 W. III. E becauſe the leſſee did it in trenching, and the plaintiff 
— PIR. d thereby greater advantage, tho' the jury found for the 
Hard action. defendant, yet the court would not grant a new trial. 
| Sparksv. Spicer, One was ordered by the judge of aſſiſe to be hanged in 
II. 10. W. III. B. chains; the officer hung him in private ſolo; the owner 
1 brought treſpaſs, and upon not guilty the jury found for the 
P. 51) defendant, + and the court would not grant a new trial, it 
Pur ag DI: Bb being done for convenience of place, and not to affront the 
or offend. owner. = | © . 
Philips,quitam, An action brought for 8 penalty, for ſelling half a pint 
a prkug E. of cherry brandy. The fact was proved upon the trial to be 
Barnes 435. done by defendant's wiſe; but ſeveral circumſtances appeared 
Hard action: to ſhew, that ſhe was unwarily drawn in by falſe pretences, 
and penal. Lord chief Juſtice Eyre, who tried the cauſe, directed the 
" jury to find for-plaintiff, but they found for defendant con- 
trary to evidence. Belfie/d moved for a new trial, and a rule 
iſi cauſa was granted, but was afterwards diſcharged upon 
ſhewing cauſe ; the action being hard, and the cafe having 
been repreſented to the commiſſioners of exciſe, who refuſed 
to direct a proſecution. On ; 
Hodaleſtone, v. Two iſſues were joined between the parties; and upon trial 


| Brigftock and both were found for plaintiff. Defendant moved for a new 
ethers, M. 7 


Geo. II. Barnes trial, and Mr. Baron Comyns, before whom the cauſe was 
236. Both iſſues tried, certified the verdict as to one of the iſſues to be con- 


round for plain- trary to evidence; but as to the other ifſue certified it to be 
nf; one right, 


right. The court, upon hearing counſel on both ſides, were 
* opinion that the verdict could not be ſevered, and e 


e. 


2 5 ges 9 g. Sa 


” 
» 


2 — 


8 


» * 


\ 
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as WM right in part muſt ſtand. Bayner for defendant; Darnal for vue res M. 


es plaintiff. „ : „ — 2 | 
a. ide Pei IX. (6.) Brookes "dm. Mence. v. Baldwyn. Cc 
th I ejeftment. This cauſe was tried before lord chief juſtice |... den 


at the fittings, and a verdict obtained by leſſor of plaintiff. te Demiſe of © 
nd Defendant moved to ſet aſide the verdict, upon affidavits that W bee er, v.Pire,” 
al i fome material witneſſes for him, abſented themſelves, and Veld u 
ve did not appear upon the trial; and alſo prayed the chief juſ- Evidence. New | 

tice's certificate, ſuggeſting that the verdi was contrary to . 
no + evidence. The court rejected the affidavits relating to the (4 5 52) | 
ſe, witneſſes abſenting, as immaterial. The chief juſtice certi- 7 
de fied, that the premiſes in queſtion were copyhold, and both 
— parties claimed under one George Cromwell, who had made 

two ſeveral ſurrenders. The queſtion upon the trial was, 


ms whether Cromwell was compos mentis at the time of the ſur- 
render under which the defendant claimed ? That nothing 

n; was objected to Cromæuell's inſanity till twelve years after 

tiff ſuch ſurrender; and that the chief juſtice was of opinion the 

he WM ſtrength of the evidence was with the defendant. The court 


ordered a new trial upon payment of coſts. Eyre and Glyde ,, : 
in for leſſor of plaintiff; Chapple and Wright for defendant. NN es" 


er A new trial was denied after a view, there being evidence B; R. 7 Mod. 117. 
he on both ſides. 8 15 | —_—_— = 
it W- The judge who tried this cauſe (which was upon a pro- ages v athley, © 
he miſſory note for 50001. and which the defendant inſiſted was M. 14 Geo. Il. 


YToed) certified that the weight of the evidence was with the i" B. R. 2 Stra. 
int plaintiff, and he thought the jury would find for the plaintiff; ud de t. 
be but they ſound for the defendant. | | . where there is 


ed Et per curiam, as there was evidence on the part of the <vid-nce on both. 
es. defendant, the jury are the proper judges which ſcale pre- a 
he ponderates. It cannot be ſaid to be a verdict againſt evi- 1 
vo dence, and therefore we will grant no new trial. The a 
ule next da | FM | RE x. - 
on 'The ho rule was laid down, and a new trial denied: jeg 21 
ng though there was but weak evidence for the plaintiff, and the <vidence on bor. 
ed chief juſtice ſummed up ſtrongly for the defendant. 1 
On a motion for a new trial in an action by the owner of 16. 200 7. 
ial the inheritance for making a dam croſs an ancient water- Geo. H. B. R. 


1 Wils. 22. 


w. WW courſe, the judge who f tried the cauſe, certified that fix „ P. ca) =— 
as witnefſes were examined at the trial on each ſide; that the (+ 5 5 3) 

n- jury found for the defendant, which was againſt his opinion, ne de _ 
be but that he could not take upon himſelf to ſay that this there was evi- 
re was a verdict againſt evidence, becauſe there was evidence dence on bob 


ng on both fides, ſo a new trial was-refuſed. 5 = Sis, Gon, ; 


The the Judge's opi- 
nion who id. 
the cauſe. 


a 4 
> 12 
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— The defendant's council ſhewed cauſe againſt the court 


B. K 1 Burr. moved for, by the plaintiff's council, upon the foot of the 
Agzioft evi- verdict's being againft evidence. _ 
dence, butation Mr, Fuft. Foſter (who tried the cauſe) reported it to be 
frivelow. an action of treſpaſs, extremely frivolous ; but ſufficiently 
proved. He faid that the defence was a very ſtrong one 
indeed, in mitigation of damages ; but yet was not a ſufficient 
denial of the treſpaſs : ſo that, in ſtrictneſs, the verdict was 
undoubtedly againſt evidence; however, he thought the ac- 
tion ſo trifling, frivolous, and vexatious, that he ſhould have 
thought ſix-pence damages to have been enough. 
Whereupon the court held, that NOTWITHSTANDING 
its being a verdict AGAINST evidence, (which in general is a 
good reaſon for ſetting aſide a verdiQ and granting a new 
trial,) yet the action appearing, in this caſe, to be frivolous, 
trifling, and vexatious, and the REAL damages little or none, 
they ought to refuſe, and accordingly did refuſe to ſet aſide 
the verdit: and . | 
Lord Mansfield added that it would even be a cruelty to 
the plaintiff, to grant his motion; as he mult pay the coſts of 


the former trial, if he ſhould prevail in it; and yet could 


12 for ſuch very ſmall damages upon a new one. Rule 

diſcharged. Vide Poſt. the next caſe, S. P. accord. 

8 DP. 54) + This cauſe was tried upon the weſtern circuit, the laſt 
arewell, 


4; Summer aſliſes, before Mr. Serjeant Willes; who certified 
others. A. 20. that the weight of the evidence was againſt the verdiQ.” 
Geo, Il. 1 Burr. But a new trial was denied, upon the nature of the action, 
$ ieh the value of the matter im diſpute, and other circumſtances of 
evidence. butthe the caſe.* . . | 
tion frivolou:, Lord MANSFIELD ſaid, a NEW TRIAL ought to bc 


®. Vide ante the - * a: hs 
preceding caſe, granted, to attain REAL juf/tice; but not to gratify litigious 


Macrow v. Hull. Paſſions, upon every point of ſummum jus; and cited Smith 


S. P and Pot. v. Bramſion, and Smith v. Frampton, in 2 Salk. 644. and an 
Ne- Burton 7- anonymous caſe there alſo mentioned, of P. 8 V. III. B. R. 
1g. & Þ and likewiſe Smith v. Page, M. 8. V. III. B. R. ibidem ; allo 
Vide ante. Deeriy v. The Dutcheſs of Mazarine, H. 8. V. III. B. R. 2 
Vie Tab. Cal. Salk, 646. and Sparks v. Spicer, H. 10 W. III. B. R. in the 
8 ſame book, pa. 648. To which may be added, what is faid 
bie ne. by the court, in the caſe of Dunkly v. Wade. P..5 Ann.? 
ide ante. Falz. 653. | 1 ; | 5 
| Ik! In theſe caſes, the verdicts were againſt evidence, and the 
ſtrict rule of law, or obtained through ſurprize: but the court 
would not give a ſecond chance of ſucceſs to a hard action, or 
an unconſcionable defence. | = - 
| Therefore 
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Therefore the court, upon the ſame principles, refuſed 
grant a new trial in the preſent caſe, and diſcharged the rule 
to ſhew cauſe why there ſhould not be one. 


| The defendants had been convicted of a NUISANCE, in Rez. White 


and Ward, EB. T7. 


erecting and continuing their works at Twickenham, for Gen ll. | 
making acid ſpirit of ſulphur, oil of vitriol, and oil of agua k. 1 Burr. 333. 
ic. The indictment ran thus, viz That © at the pARISRH Motion for a 


new trial, where 


„of Twickenham, c. near the king's common highway 35e, 1 
c there, and near the dwelling houſes of ſeveral of the inha- 3 | 


“ bitants, + the defendants erected twenty buildings for (+P. 5c) | 


« making noiſome, ſtinking and offenſive liquors; and then (ace, on the 


and there made fires of ſea-coal and other things, which ground of tb 
« ſent forth abundance of noiſome, offenſive and ſtinking — — 


« ſmoke; and made, c. great quantities of noiſome, en- 
« hve, /linking liquors; called, &c. whereby and by reaſon 
« of which noiſome, offenſive, and ſtinking, Sc. the air 


' « qwas impregnated with noiſome and offenſive ſtinks and ſmells ; 


« to the common nuiſance of all the king's liege ſubjects, * 
« inhabiting, c. and travelling and paſſing the ſaid Hag 
« common bighway, and againſt the peace, We.” 

Sir e Lloyd for the defendants—(on Monday, 15th 


November, 1756, ) would have moved a mixed motion; viz. 


| both for a new trial, and alſo in arreft of judgment ; or, at 


leaſt, in arreſt of judgment ir, and for a new trial after- 


warde. But 


The court held that neither of theſe methods could confiſt 
with the GENERAL RULE of the court, or with a particular 
rule made in this caſe, to give them leave to move either of 
theſe motions on this day, though the four days given upon 
the poſlea were expired. Whereupon Sir Richard was __ | 
to begin with the motion for a neu trial. And he ſaid that 
this indictment was laid for making a liquor from whence the _ 
air was impregnated with noxious, hurtful, unwholeſome, and 


ſtinking qualities: and the Erglih word, © noxious” anſwers 


to the Latin © nocivus.” But it appeared he ſaid, upon the 

evidence, that the fumes, however offenſive and diſagreeable 

to many perſons, were by no means in reality noxious, Bure. 

ful, or unwholeſome ; but the contrary. | | Ye MF. 
Rule to ſhew cauſe: With this addition,—** That the (+ P. 56) "1 


« defendants ſhould have three days time to move in arreſt of 
judgment; after the court ſhall have given their opinion 
* upon the preſent motion, for a new trial, as upon a verdict 
© AGAINST evidence.” 5 5 
On Tueſday the 23d. of the ſame month, Mr. Juſt. Den1- * 
$0N reported the evidence 5 which was of great . | 
3 : | | 


31 
1 


.be, eber 


NEW TRIALS. kes. tf, 


faid, there being about 75 witneſſes on each kde: however, 


_ 5 the 5 0 ubAance 75 it toge . in his report. 


very ſtrong 2 art of the proſecution : "1 
* be ed himſelf /atisfied Lit the verdict. And it 


appeared upon his 1 * that the ſmell was not only intolera- 

ty offenſive, but alſo noxious and burtful, and made many 
xd oy ſick, and gave * head-achs. 

Mr. Juſt. Fos TER ſaid that “ noiſome and © 888 were 


ſynonimous terms: and that there was no other Latin word 


for ** noxious,” but © nocivus.”. 
The rule was therefore DISCHARGED, as to /efting 2 
the verdict. 


Ann ce, The plaintiff's counſel moved for a NEW TRIAL, upon 
1 ere payment of coſts; and obtained a rule © to ſhew cauſe why 
| T.30and 31. this verdi2 ſhould not be SET ASIDE upon payment of coſts. 
Geo. II. B. K. Lord Mangsfeld ſaid that he did not chooſe, in any cauſe, 
4 Burr. 399 tried before him, to conclude the matter by a ſhort report, 
both des. © that he was ſatisfied, or diſſatisfied, with the verdiQ.”— 


He would ſtate the caſe particularly to the court; ; and reſerve 


declaring his opinion of the verdict, (which he had not yet 
intimated, either at the trial or fince,) till he bad heard the 
counſel on both ſides. 


(+ P. 57) + This was an action upon the caſe, brought by the plain- 


tiff, as executor of Hannah Criſp, widow, deceaſed, againſt 
the defendant, upon a promiſſory note, in the following words, 
(all of the defendant's own writing,) which was proved and 
read: © T acknowledge to have borrowed of Mrs. Hannah 


„ Criſp, this 29th. day of September, 1753, the ſum of Gol. 


« for which I promiſe to pay 51. per cent. per annum, and to 
tc be accountable for the whole, {ix months aſter notice given 


4 for that purpoſe. John Eynon. September 29th, 1753.” 


Hannah Criſp.” The body was al 


The defendant ſet 15 a diſcbarge, by a writing in the fol- 
lowing words: I promiſe” unto john Eynon, that, in conſi- 
« deration of his paying unto ME, intereſt for 60l. he has of 
% mine, during my life, after the rate of 5l. per cent. go 

ts 


% annum, that then the 2 Gol. at my deceaſe, ſhall be 


« and his note for the ſame ſhall be vid, and of none effect. 
« Witneſs my hand, this 1oth da of  Oftober, 1753.— 

all his own hand; but he 
called :] witneſſes who ſaid the believed the name ſubſcribed 


to be the hand of the teſtatrix : but their knowledge of her 


hand was very Night, one of them having caly ſeen her ſign 


receipt. 


He alledged that ſhe gave this LO in conſideration of 


2 marriage between him and Rebecca 


right his now wiſe, 
was to the . 


; He 


in April, 1756. 
ce Hebe . TFohah Bright ſwore, that the defendant's wife 


cebaelmat, 1754, talked of calling in the money upon this | 


the defendant for the money; when ſhe gave theſe orders, 


 fors-commons, in April, 1756: and when he found ſhe had 


was not her hand; by way of + rejoinder, they called wit- (f P. 59) 
neſſes to the defendant's character: who gave him a good one. 2 


ber life; but if the did not revoke or call in the money during 
her life, then the debt was to be diſcharged. 1 


« this latter note was forged, or not.” And as to that, the 
two witneſſes who believed it to be her hand, were not op- 
poſed by any witneſſes to the contrary : the reaſon given, was, 


5 


He produced a will, in his own cuſtod bearing date Ds 
11th of Auguft, 175 3» by which the UB bad made ye 5 
ſaid Rebecca Bright her executrix and reſiduary legate. 
This marriage was not till May, 17 54: the teſtatrix died 


7 


＋ It came out, upon his own evidence, that the teſtatrix (TP 8 | 
was not worth 2001. and that ſhe paid five ſhillings a week, or © * 58) 
at the rate of 13]. a year, for her board. He could make no 
roof of the conſideration alledged * the fartheſt that any of 
is witneſſes went was to ſay, that the teſtatrix ſeemed to 
« approve the match.“ OY | 1 
The * in reply, inſiſted, “ that the ſignature was "Fo 


did not know the defendant had borrowed any money from * 
the teſtatrix, till after ſhe was married. After the was ac- 

quainted with it, ſhe preſſed him to pay the money, out of a 

legacy of rol. from one Sarah Hart, which he received: 

for the teſtatrix might call it in. The defendant bid her not 

be uneaſy : for I muſt have ſix months notice.” 


Several witneſſes proved, that Hannah Crip, about Mi- 
note, and lending it to other perſons. _ 
That in 1755 and 1756, ſhe ordered letters to be wrote to 


ſhe produced the defendant's note, and ſaid © the intereſt was 


ce not enough to maintain her.“ 1 | 
It was proved that the defendant entered a caveat at Doc- 


made a will in favour of the plaintiff, and conſequently re- 
voked that which was in favour of his wife; he was very 
warm, and mentioned a note from him to her; and declared 
he would not withdraw his caveat, unleſs it was given up. 
The plaintiff examined no witneſs, to fay the ſignature 


The defendant inſtructed his counſel to ſay, that he always _ 
underſtood the gift to be revocable by Hannah Criſp during 


* »- : 


The principal queſtion made at the trial was, whether 


that they had no opportunity of getting it inſpected. 2 EY 
r 4 3 2 7 wo 1 . | 
95 a Als ; : His = 


| (+P. 60) 


\ 
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Wk lordihip ſaid, he left two queſtions to the jury :— 


(iſt.) “ Whet 


er tbe name of the teſtatrix was forged ; (ad.) 
tc If they took it upon the evidence laid before t 


em to be 


& her hand,“ then * Whether it was not obtained by fraud, 
« and without her knowing the contents and effects of the 


« writing /be ſigned.” 
The jury found for the defendant. | 6 
Lad Mansfield intimated nothing, then, as to bis own 


opinion of the caſe; and profeſſedly avoided doing it now, 


*till he ſhould have heard the counſel. 2 
They were accordingly heard. And they who ſhewed 
cauſe againſt the rule, went very much at large into the 


propriety and riſe of granting new trials. They urged that a 
verdict ought to be concluſrve, where evidence of any ſort was 


given on both ſides. That the forgery here was the only queſ- 


tion: and if the plaintiff objected fraud and impoſition, he 


mult go to a court of equity for relief. 


LoxD MansFIELD.—Trials by jury, in civil cauſes, could 


not ſubſiſt now, without a power, ſomewhere, to grant new 


trials. | | | c e 
+ If an erroneous judgment be given in point of law, there 


are many ways to review and ſet it right. 8 
Where a court judges of fact upon depoſitions in writing, 


their ſentence or decree may, many ways, be reviewed and 


ſet right. TS 
But a general verdict can only be ſet right by a new trial: 
which is no more than having the cauſe more deliberately 
conſidered by another jury ; when there is a reaſonable doubt, 
or perhaps a certainty, that ju/lice has not been done. 
The writ of attaint is now a mere ſound, in every caſe : 
in many it does not pretend to be a remedy. _- i 


There are numberleſs cauſes of falſe verdicts, without cor- 


ruption or bad intention of the jurors. Tbey may have heard 
too much of the matter, before the trial; and imbibed pre- 


 Judices, without knowing it. The cauſe may be intricate: 
the examination may be ſo long as to diſtratt and confound . 


the ir attention. 


Moſt general verdifts include /egal conſequences, as well as 


ropoſitions of fact: in drawing theſe conſequences, the 
jury may miſtake, and infer directly contrary . 
The parties may be /urprized, by a caſe falſely made at the 
trial, which they had no reaſon to expect, and therefore could 
not come prepared to anſwer. . | 
It wnju/! verdicts, obtained under theſe and a thouſand 
like circumſtances, were to be concluſive for ever, the 
| 1 determination 
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determination of civil in this method of trial, wo 
be very precarious and unſatisfaQory. It is abſolutely _ 
ſary to guftice, that there ſhould, upon many occ: be 
opportunities of reconſidering the cauſe by a new trial. And 
it is done in a way + very favourable to the parties for whom 
the wrong verdict is given: it is, upon payment of cf. 
Whereas in other caſes where a wrong judgment is reverſed, 


coſts are paid as if the right judgment had been given in the | 


firſt inſtance. 


It is NOT true © that no new trials were granted before | 


6 655 as has been ſaid from Style 466. 1 | 

In Slade caſe, M. 24. C. 1. (which was in 1648,) in B. R. 
reported in Style 138. The court was moved for judgment 
formerly ſtayed upon a certificate, made by Baron Atkins, 
„That the verdict paſſed againſt his opinion. 


faid, © judgments HAVE BEEN arreſted in the common-plear, 


« upon ſuch certificates.” Hales, of counſel with the defendatn, 


prayed that the judgment in that caſe of Slade might be ar- 


reſted, and that there might be a ac trial; for that it Hap _ 
BEEN DONE THERE TOFORE, in like caſes. Indeed that 
caſe, as there reported, repreſents Roll juſtice to hold that 


« it ought not to be ſtayed, though it have been done in the 
« common-pleas : for that it was too arbitrary for them to do 
it.“ And he adds, © You may have your attaint againſt 


« the jury; and there is no other remedy in law for you; 


© but it were good to adviſe the party to ſuffer a new trial, 
« for better ſatisfaion.” | | 


In the caſe of M ed v. Gunflon, Michaelmas, 166g, Bane. © 


Sup. Style 466. (which was an action upon the caſe, for 

aking ſcandalous words of the plaintiff, and a verdict for 

plaintiff, with 15o0l. ee the defendant moved for 
a new trial. And Glyn chief juſlice ſaid, It was in the 
* diſcretion of the court, in ſome caſes, io grant a new trial; 
but this + muſt be a judicial and not an arbitrary diſcretion. 
And it is FREQUENT IN OUR BOOKS, for the court to 
take notice of the miſcarriages of juries, and to grant new 
© trials upon them. And it is for the people's benefit that it 


% ſhould be ſo: for a jury may ſometimes, by indirect deal 


© ings, be moved to fide with one party, and not to be indif- 


« ferent betwixt them; but it cannot be ſo intended of the - 


« court.” And in that caſe a new trial was ordered, upon 
the defendant's paying full coſts; the judgment ſtanding as a 
Ny to pay what might be recovered upon the next 


* 


Bacon juſtice 


The 


(FP. 61) 


Vide Poſt VI. 


(TP. 62) 


Vide poſt IX. 
(.) 
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The reaſon why this matter cannot be traced farther back, 


is that the old Mp do not give any account of deter- 


minations made by the court upon motions.” 5 
Indeed, for a good while after this time, the granting of 


new trials was holden to a degree of /irineſs ſo intolerable, 
that it drove the parties into a court of equity, to have, in 
effect, a new trial at law, of a mere legal queſtion, becauſe 
the verdict in juſtice, under all the circumſtances, ought not 


to conclude : and many bills have been retained upon this 
nd; and the queſtion 'tried over again at law, under the 
irection of a court of equity; and therefore of late years, 
the courts of law have gone more liberally into the granting 
of new trials, according to the circumſtances of the reſpec- 
tive cales. And the rule laid down by lord Parker, in the 
cafe of the queen againſt the corporation of Heljlon, H. 12 Ann. 
B. R. (Lucas er to be the be/? general rule that can 
be laid down upon this ſubject, viz. doing juſtice to the 


« party,” or in other words, attaining the Juſtice of the | 


cc ” 


+ The REASONS for granting 2 new trial muſt be collected 


from the whole evidence, and from the nature of the caſe, 
conhdered under / its circumflances. 

The power may be exerciſed at much leſs expence of time 
arid money, therefore more beneficrally for the ſubjeft, by the 


court of common lad where the cauſe has been tried. 


Of late years, new trials have been granted not only after 
trials at niſi privs, but alſo after trials at bar, And it is at 
leaſt egrally reaſonable to do it after trials at bar, as after trials 
at niſi privs, (if the juſtice of the caſe demands it;) or indeed, 


rather more fo, as the latter muſt be done upon what could 
have actually and perſonally appeared to a ſingle judge only, 
whereas the former is grounded upon what muſt have mam- 


feſtly and fully appeared to the 20e court. 


I come now to the preſent verdict; and ſhould be ſorry 
that the queſtion depended upon my being ſatisfied, or diſ- 


tatished : and therefore I have ſtated the whole. 
If the matter in diſpute was of great value, I will not ſay 
that all the ſuſpicious circumſtances might not be a ground for 


a new trial; to give the plaintiff an opportunity of getting the 
* Inſtrument "inſpeBed by perſons acquainted with ber 


hand : 


though I-think upon the evidence laid before the jury, the 
_ verdict, in that reſpect, was rig br. 

What 1 go upon is the apparent manifeſt Ra uD and 
IMPOSITION in ebtaining the diſcharge from the teſtatrix, if 
SHE really ſigned it. e 
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Wade or COVIN may, in ee of the law, avoid 8 
every kind of act: many inſtances are put in Fermor's caſe, | 
Co. | 
: : + Abbes circumſtances 3 facts amount to ſuch aud or ( +P. 6 * 
« covin, is always a queſtion of /aw. Courts of equity, 
and courts of law, have a concurrent juriſdiction, to ſuppreſs. 
and relieve againſt FRAUD. But the interpoſition of the 
former is often neceſſary for the better inveſtigating truth, and 
to give more complete redreſs. 
The writing, upon the face of it, ſpeaks IMPOSITION. It 
purports being for conſederation. She releaſes the principal, 
1 conſideration of 5l. per cent. during her life: which is only 
legal intereſt, and the preciſe rate he was vbliged to pay by 
his note. The defendant has ſet up another conſideration, 
nails preſſed; which is not only not proved by _ but di * 
proved by the evidence on both ſides. 
He now contends, and his counſel have anon « that 
« it was intended to be revocable by her during her life; and 
therefore was only in the nature of a legacy.) That 
power © to _— it omitted. The writing, all of his own 
ge. and kept in his own cuſtody - and if it was in the nature 
ieee it is revoled by the ſubſequent will. 
The teſtatrix never imagined ſhe had ſtripped herſelf of this 
2 in her circumſtances, it would bave been madneſs. 
The defendant, during her life, did not dare to ſay, even to 
his own wife, © that the teſtatrix had given him this money.” 
He did not dare to claim it, immediately, after her death: 
but would have compounded, by withdrawing his caveat, to 
have got his note delivered up. No anſwer was attempted, 
by proof, to the apparent impoſition. Upon his own caſe 
ſtated by himſelf, and the evidence on both ſides, the tranſ- 
- action to get + her hand to this writing muſt have been frau- (+ P. 680 
dulent : and if it be ſo, the law ſays * he ſhall not availhim- 
7 « ſelf. of it? 
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- The attention of the jury was artfully drawn to the belvnns 

| charge of forgery on/y. And I left the queſtion of FRauD 
y to _ without way expreſs direction, « that the _— 
r © ſtances ſpoke fraud apparent.” ame | 
e ' upon reconſideration, find a di en . 1 1 ſay i they 
a meant to do right. 
e But the merits of the caſe appearing to Mx in this light, 1 

am clearly of opinion that there ovght to be a NEW TRIAL. | 

d "Theſe are my ſentiments: my brothers will Judge whether 
f I am right or not. 8 


Mr. Juſtice * concurred in them. | 1 8 
ö u. 


"TRE RSS 


MEW TRIALS.” 68. 1. 
He 54, that it would be difficult perhaps to fix an ab- 


ſolute general rule about granting new trials, without making 


ſo many exceptions to it, as might rather tend to darken the 


matter, than to explain it: but the granting a new trial, or 
refuſing it, muſt depend upon the LEGAL DISCRETION of 
| the court, guided by the nature and circumſtances of the par- 
ticular caſe, and directed with a view to the attainment? of 
Juſtice. 


ct feazance (the ſubſequent note of diſcharge ſigned by her) 


« even in a court f COMMON LAW.“ For proof of which, 


$ he cited Throughgood's caſe, 2 Co. 9. where it was holden, 
Ee. * that the deed of an unlettered layman, into the executſha 
Ss &© whereof he is deceived, by its being wrong read to him, 

+ P. 56) * or falſely explained+: to him, though by a ſiranger to the 

rty to whom the deed was made, ball 
«© Jettered perſon who made it.” 

Mr. Juſtice Fos rxR agreed to the propriety of what had 
been ſaid, as to ſuch caſes in which the juries give verdicts 
againſt evidence, and even as to caſes where there may be 2 


contrariety of evidence, but where the evidence upon the 
whole, in point of probability, greatly preponderates againſt 


the verdict; (which depending on a variety of circumſtances, 
is matter of legal diſcretion, and cannot be brought under 
any general rule:) but in all caſes where the evidence is nearly 


im equilibrio, he declared that he ſhould always think himſelf | 


bound to have regard to the finding of the jury, for, ad 
® See Trials per © quzſtionem * facti reſpondent juratores.” In ſuch a caſe, 


Pais, p. 447- jt is not the province of the Judge to determine: it anght to 


r ro | 
— I be left to the jury. 
| wh favour of ju- FRAUD will invalidate in a court of law, as well as in 2 


court of equity, We all remember the caſe of Wyndham v. 


Cbetuynd, P. 1755. 28 G. 11. in this court, where the 
court directed the jury to find ** non deviſavit,” though there 


was a deviſe in fas, but it was obtained by fraud, and there- 


fore conſidered as no deviſe at all. 


And he agreed with Lord Mansfield and Mr. Juſtice Den- 
ſon, that in the preſent caſe, the defeazance or diſcharge (the 
ſubſequent note) was obtained from Mrs. Criſp by fraud: and 


that it appeared, upon the Whole of the evidence, that it 
was /o obtained : 1 that the jury have drawn a WRONG 


 £ONCLUSTON from facts admitted on both ſiden. Therefore he 


Ea the verdict 9 8 to be ſet of de. 


Per 


In the preſent caſe, be ſaid, it appeared to him, « that 


<« the teſtatrix, Mrs. Criſp, had been impoſed upon and he 
ec held that FRAUD was ſufficient to invalidate this her de- 


not bind the un- 


- 
3 
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The KULE for ſetting afide the verdict was made abſolute. i 
On ſhewing cauſe againſt a rule fora RW] TRIAL, which Dr. Burton v. 
had been moved for by the plaintiff, upon an allegation 3 M. 
that the verdict (which was found for the defendant) was; Burr. 664. 
« given contrary to evidence e © : Again 2 1 

Mr. Juſtice FosTER, (who tried the cauſe) now reported, ute dun a 
that it — an aCtion for k libel; that the charge was ee 
by the plaintiff; but that the injury done to him thereby, ap- 
peared upon the evidence to be /o vERY INCONSIDERABLE, _ 
that if the Jury had found for the plaintiff, he ſhould have 
thought @ bSalf-crown, or even a much ſmaller ſum, to have 
been —_— but that the jury had gone too far; 
and inſtead of giving the plaintiff very ſmall damages, had 
found a verdict agaigſ him; which was certainly a verdict ' 82" . \ ©» 
AGAINST EVIDENCE. e RPE ID 4 | 

Lord MansFIiELD.—Tt does not follow by neceſſary con- 
ſequence, that there muſt 1L Wars be a new trial granted, 
in all caſes whatſoever, where the verdict is contrary to evi- 
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d Were: for it is poſſible that the verdict may ffill be on the fide | 

s Hof the r-a/ juſtice and equity of the caſe. And of this there 

2 [Ware ſeveral inſtances + in the printed books, particularly the (+ P. 68) 
e dutcheſs of Mazarine's caſe in 2 Salt. 646. LDeariy v. the * See title Trial 
/t [{dutcheſs of Mazarine, + which is directly in point.) —_ pb. . 
8, Here the Jury have found for the defendant, whereas m » uf tp 
T brother FosTER, who tried the cauſe (which the plaintiff before, Farewell 
ly bs brought hither out of Torhſbire) ſays that * he thinks h ' Caifey 
if WO” half a crown, or leſt, would have been damages ſufficient, bed v. . 
d ir they had given their verdi# for the plaintiff.” He muſt 

2 pay the cet, before he can have a new trial. Therefore I do 

o rot think that we ought to interfere, merely to give the plain- 

tif an opportunity of haraſſing the defendant at a great ex- 

a pence to himſelf; where there has been ns real damage, and 

J. v bere the injury is fo zrivia/ as not to deſerve above an half- 

ce crown compenſation. Beſides the plaintiff has brought the 

re ittion to be tried at a great diſtance from the proper county. 


The cauſe of action is in the nature of a crime the implied 


damages are, in ſome meaſure, by way of puniſhment. An 
e indictment 


Mr Juſtice Ninot was abſent, in Chancery. Mr. Geuld, of counſel for the 
Pintiff, moved that it might be wwirhou? cet: but was anſwered by Mr. Juftice 
Deriſen and Mr. Juſtice Foſter, (Lord Man being now mou that this was 
ur:aly contrary to the terms upon which” he himſelf had. moved it. And ac- 
Pe, 1 ordered the verdict to be ſet afide, upon payment of coſts by 

Antik. 


Memorandum, —The ciuſe never came on to be tried again, Probably the de- 


kulant acquicſced in the opinion ef the court, and paid the mone). 
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| new, TRIALS. rss. 1. 
3 A indiftment or information would lig. And in criminal caſez, 
2 — defendant is acquitted, 4 new "wal cannot by 
. . 1 
MI. Juſtice Deniſen, Mr. Juſtice after, and Mr. Juſtice til 
bs | - Wilma) all ſpoke in very explicit terms to the. ſ ane 6 fect. « 
. | Per Cur. unanimouſly, | « 
1 The rule to ſhew cauſe why there ſhould not be a new trial, 
3 was DISCHARGED. 
une, and Ref On Friday the 25th of January laſt, Mr. Attorney Gene- 
e inp ge Norton, on behalf of the Nane moved for a new trial. 


opk 
I 1 He moved it as upon a verdict againft evidence : the ks 


D 

he 

d: 

Ne W 
ö 1 of which evidence was as follows: Ba 
(+P . 69) + One White, a merchant in Ireland, defired to draw upon H 
30 Abril, a $. 1 plaintiffs, who were merchants at 1 in Holland, * 
n 1063. for 800l payable to one CI Ford, and propoſed to give them be 
nn eviden. f 

= Ofa nudum pc. Credit upon a good houſe in ado for their reimburſement, ci 

| tom, ot any other method of reimburſement. _. « 
The plaintiffs, in anſwer, deſired a confirmed credit pon ſo 

a houſe of rank in London, as the condition of their. accep wi 

ing the bill. bite names the houſe of — NN 3 pr 

this houſe of rank, and offers credit. upon them here I: 

upon the plaintiffs honoured the draft, and paid the money; M 7 
and then wrote to the defendants 2 an Mierop and Hophins, A 
| merchants in London, u (6. whom White alſo wrote about the 46 
i 


See poſt Mr. J. ſame time,) deſiri w, Whether they would acce 


bet we 5 i ſuch bills as they, — plaintiffs, ſhould, in about a month's 


caſe. « time, draw u upon the ſaid Van Mierop's and Hopkins 
8 houſe here in London, for 80ol. upon the credit of Wulrz? 


ne 

2nd they, HAVING RECEIVED THEIR ASSENT, according + 

drew upon the defendants. In the interum, M hte fail to 

before their draft came to hand, or was even drawn: and the (v 

defendants gave notice of it to the plaintiffs, and forbid their th 

| drawing upon them; which they, nete, did: and dr 
E : therefore the defendants r:fu/ed to pay their bills. ch 
On the trial, a verdict was found = the defendants. th 


Upon ſhewing cauſe, on Monday 8 Lith of February 

- Jaſt, it turned upon the ſeveral letters that had reſpeQive)y pe 

. | paſſed between the plaintiffs and defendants, and, White. : 
e The letters were read: Iſt. Thoſe * from White and Co. in th 
(+F : 7 © \ Ireland, to the plaintiffs in Holland; (by f which it appeared I pr 
O/ that Pillans and Rofe had then chat, the hills drawn upon 15 
them by White, payable to 'Clifford; then thoſe of the m 
1 | plaintiffs to the defendants ; and allo Whze's to the E reg ; 8 
* * Dated rg Mar. then thoſe of the defendants to the plaintiffs, * agreeing 10 Yo 
e A eur their 1 drown on account of V. hate ; the letter * 1¹ 


N 
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* had dere payment," and defiring ther got to rin, 2s they: 42 
2Ith- FR * 5 ö 


| 4 ”. La... 4 
; den © > "oY 
c 


had given credit to White, 
dants had agreed to accept their draft: for it appears by 


cipally infiſted, © that for one man to undertake to pay another PE 


Fern. 224, 225. Cecil et al. v. Earl of Saliſbury, 1 Ro. 


drafts ; and that this was a good and ſufficient confederation for 6 


8 ö 1 : "M Iv 
| þ . : . ; Z 1 
S : x : "CLE PIS + ti #4 4 5 an © * © 1 1 4 * . a "i ; ; 
the defendants to the plaintiffs, informing them © that White N 


3 


5 


could not accept their draft; and laſtly, that which the pl Ee” 
tiffs wrote to the defendants, © that they en 3-on oa age 


$ 
8 
2 
. 
* 


« holding them not to be at liberty to withdraw from their enk 


, CouynsEL for the defendants were Mr. Serjeant 1 
Davy and Mr. Wallace. Fas obſerved that the plaintiffs _* v 
ve a month Before th defen- ou 8 


White's letter of 16th February, 1762, that Pillant and Roſe 
had then actually accepted Clifford*s bills : but Van Mierep and | 
Hopkins did not agree to honour their drafts till the 19th of as 
March, 1762: therefore the conſideration was paſt and done, 
before their promiſe was made. And they argued, and prin- 


« man's debt,” was a VOID w#ndertaking, unleſs there was 

ſome confideration for ſuch undertaking z and that a mere ge- 

neral promiſe, without benefit to the promiſer, or loſs to th 
promiſee, was a nudum pactum. And they cited 1 Bui. 
120. Thorner v. Field. Dyer 272. pl. 31. Hunt uv. Bate, 2 

Air. 11. pl. 1. letter Q. « Conſideration execut- l. Yelv. _ \Y 
40, 41. and 2 Strange 933. f Hayes v. Warren ; where a (+ 2 71) 1 
paſt conſideration was holden inſufficient to raiſe an aſſump- i 
fit'*, 7 WES ® See likewiſe 
The CovunssL for the plaintiffs were Mr. Attorney Ge- Hardres 92, 93, 
neral, Mr. Walter, and Mr. Dunning. They denied this 7“ 

to be a paſt conſideration; and infiſted, that the liberty given 
to the plaintiffs, “to draw upon a confirmed r in London, 
(which was prior to the undertaking by the defendants,) was 
the confederatidn, of the credit given by the plaintiffs to White's 
the undertaking made by the defendants. It relates back to ; 
the original tranſaction. 8 | ä 

If any one promiſes to pay for goods delivered to a third 
perſon, ſuch promiſe, being in writing, is a good one. 
And here ite had had 8ool. from the plaintiffs, upon 
this aſſurance: and the defendants undertake in writing, in 
purſuance and completion of this original affurance, to be 
anſwerable for I pitè s reimburſing the plaintiffs; and a pro- 

miſe in ꝛuriting is out of the ſtatute. _ a 

_* Fhis caſe does not fall within thoſe that have been cited: 

for J. an Mierop and Hopkins have made themſelves originally 
liable. An ex oft facto event cannot alter the nature of an _ 
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. original promiſe. Their original promiſe made them lia 
.and bound a and they are obliged, both by law, 1 
honour and honeſty, to perform it. 3 
It is a mercantile tranſaction; and it muſt be conſidered, 
upon the whole of it, as an admittance * that the defendant 
either had, or ſoon would have, effects of White's in their 


Cc * 


(TP. 72) + Lord Mans#1e1.v.—The objection is, © that the letter 


« whereby Yan Mierop and Hopkins undertake to honour the 
60 roy s bills, is n dum pactum. The other fide deny it. 
This is the only queſtion here. © „ 
But this is quite different from what paſſed at the trial: 
the nudum pact̃um was not mentioned at that time. The 
grounds it was argued upon there, were, iſt, That this im- 
ported to be a credit given to Pi/lans and Roſe, in proſpect of 


24 future credit to be given by them to White ; and that this 


credit might well be countermanded — the advancement 
of any money: and this is fo. 2dly, That there was a fraud 
for that Yan Mierop and Hephins had reaſon to think that 
bite had ſent goods to Pillans and Roſe ; whereas this was a 
mere lending of credit. 3dly, That if Pillans and Reſe had 


received goods from M Bite, and retained them till he failed, 


the defendants undertaking was revocable. 

I was then of opinion, that Van Mierep and Hophins were 
bound by their letter, unleſs there was ſome fraud upon them: 
for that they had engaged under their hands, in a mercantile 


tranſaction, © to give credit for Pillans and Roſe's reimburſe- 


« ment.” And I did not ſee it to be future, as had been ob- 
jected; nor did I ſee any fraud. And nothing was then 
d about its being nudum pact᷑um. 3+ 
have no idea, that promiſes for the debt of another,” 


are applicable to the preſent caſe. 


(FP. 73) 


Tas is (as Mr. Walker ſaid) a mercantile tranſaction; and 
it depends upon theſe letters from merchant to merchant 
about Honouring bills to ſuch an amount: and this credit is 
given upon a „* « that the perſon + who is to draw 
* upon the undertakers within a certain time, has goods in 
« their hands, or will have them.” Here, Pillans and R:fe 


| truſted to this undertaking : and there is no fraud. There- 


fore it is quite upon another foundation than that of a nated 
promiſe from one © to pay the debt of another.” 


- Mr. Juſtice WIL MOT. -I own, the want of confideration, 


at F occurred to me: but I now am ſatisfied, that this 
caſe 


as nothing to do with the caſes of undertakings by one 


e to pay the debt of another.” In thoſe caſes it is ſettled, 


. that 
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that where the conſideration is paſt, the action will not 
I lie: and yet this ſeems a hard caſe. The meer promiſe 
« to pay the debt of another,” without any conſideration at 


all, is nudum pactum : but the leaſt ſpark of a conſideration 
will be ſufficient. It ſeems alm implied, that there muſt 
be /ome conſideration : but if there be none at all, it is nudum 

m. The ſtatute muſt mean ſuch a ſpecial promiſe as 
would have ſupported an action. 

But ALL this is out of the preſent a. 80 alſo, I think, 
is all the precedent correſpondence. 7 0 

It lies in a narrow compals. 

White, Pillans, and Roſe. and Van 1 and Hopkins, 
had all a correſpondence together; they have intercourſe to- 
os. mutually, in mercantile tranſactions. Pillant and 
« 6s will honour their drafts for 8ool. in about a month 
4 time.” They ſay, they will. Now it ſtrikes me, as Mr. 
Walker ſaid, that it admits © that they either have aſſets or 
« effects of White's in their hands,” or. “ that they have 


» 


write to Van Mierop and Hopkins, to know- whether 
8 


credit upon him.” Now by this ren ron Fix of a good houſe (P. 74) 


in London, and relying upon it, they are deluded and diverted 
from uſing any legal diligence to purſue White, or even not 
to part with wes effects of his which they might have in their 
hands. Therefore this ſeems to be an irreuocuble undertaking 
by Van Mierop and Hopkins : and they ought to be bound * 


by it. Conſequently, there ought to be a new trial. 


Lord MaNnsFIELD.—A letter of credit may be given as 
well for money already advanced, as for money to be ad- 
vanced in future. 


Let it be argued again the next term; and you ſhall have 


the opinion of the 10 court. Ulterius concihum. 

| Yeſterday, this matter accordingly came on again; and 
was argued by Mr. Wallace, for the defendant; and 17. the 
ſame counſel as argued laſt term, for the plaintiffs. 

The latter repeated and enforced their ar ts: 


ſaid the conſideration moved from White to the 4 3 


not from the plaintiffs Pillans and Roſe, to the defendants : 
and as the defendants have undertaken for White, they can- 
not revoke or retract their engagement. 

This caſe is not like the caſes cited : ſome of which are 
ſtrange caſes, and not founded on ſolid or ſufficient reaſons ; 


and in others of them, there was 10 meritorious conſideration 
at all. And Mr. Walker cited Hardres 11. Row v. 


Praſer: where the conſideration was adjudged ſufficient, 


notwithſtanding all the reaſoning of Sir 3 * 5 


ind all the caſes cited by him. 


F 
+ 


NEW TRIALS. Ess. It, 
That was an aſſumpſit by a ſtranger, in conſideration that 
the plaintiff would forbear to proſecute Lord Abergavenny 
(T P. 75) upon a judgment, f in the name of the original plaintiff, by 


virtue of a letter of attorney * to receive it to his own uſe.” 


Serjeant Davy was heard, this morning, on behalf of the 


defendants; and urged, that the plaintiffs gave credit to 


White, upon his promifing to reimburſe them: and he ſaid, 


there was a fraudulent concealment of facts. | 
| ___ WrnrTe's i letter could have no influence on the plain. 
tiffs. For they ere deſired a confirmed credit upon a 
bouſe of rank in London : fo that they did not rely on W h:#-'; 
firſt letter which offered credit on the defendants, or any other 
method of reimburſement. And nothing had then paſſed 
between Jö Hite and the defendants. For the firſt letter 
| between them was on the 16th of February, (a fortnight 
aſter :) and then the defendants were deceived into a falſe 
opinion * that it was for a eee « credit, and not to ſecure 
« a paſt acceptance of White's bills by the plaintiffs.” And 
this concea/ment of circumſtances is ſufficient to vitiate the 


contract. The PLAINTIFFS had accepted a bill of 800). of 


White's, a fortmght before the defendants letter of 16th 
February: which bill the plaintiffs: had accepted upon aſ- 
ſurance of credit on a houſe in London, to reimburſe them. 
And this tranſaction was fraudulently concealed, both by White 
and the plaintiffs, from the defendants. _ 

If this had been diſcloſed, the defendants would have 
plainly ſeen “ that the plaintiffs * doubted of White's ſufſi- 
“ ciency;” by their requiring further ſecurity for his already 
contracted debt. . | | 

All letters of credit relate to future credit; not to debts 


| (+ 2 76) before incurred: nor can the +advancer of money thereupon, 


include an o DEBT before incurred. 
A bill cannot be accepted before it is drawn. This 1s only 


a promiſe to accept: for it is only a promiſe © to honour the 


« bill; net a promiſe to pay it.“ | 
A promiſe to pay a paſt debt of another perſon” is void 
at common law, for want of conſideration ; unleſs there be at 
teaſt an implied promiſe from the debtee “ to forbear ſuing 
t the original debtor.” But here was a debt clearly con- 
tracted by White with the plaintiſſs on the credit of W hte: 
and there is 0 promiſe from the plaintiffs . to forbear ſung 
« White.” A naked promiſe is a void promife: the conſide- 


ration muſt be executory, not paſt or executed. be 


Lord MANSFIELD aſked, if any cafe could be found, 
where the undertaking holden ro be a nudum pactum was in 
201g. - | 


Serjeant 


2 0 
a—_— 7 2 


: * 
i MEET es. 7 


T think the point of luv is with the plaintiffs. 


258, | ro TRIALS. 
gerjeant Day. lt was aritiently doubted, © Whether a 
t ritten acceptance of a bill of exchange was binding, fot 
« want of a conſideration.” It is ſo ſaid, ſomewhere in 


Lutwyehe. | 


Lord MansriELD.— This is a matter of great confequenee 


to trade and commerce in every hght. 


If there was any kind of fraud in this tranfaction, the 
" colluſion and mala fides would have vacated the contraCt : but 


from theſe letters, it ſeems to ME clear, that there was none. 


The firſt propoſal from White, was © to reimburſe the plain- 


« tiffs by a remittance; or by credit on the houſe of Van 


Mierop. This was the alternative he propoſed. The 
plaintiffs choſe the /azter. Both the plaintiffs and bite 


wrote to Van Mierop and company; they anſwered, + “ that 
© they would Honour the plaintiff's draft.” 80 that the 
defendants aſſent to the propoſal made by White, and ratify it. 
And it does not ſeem at all, that the plaintiffs then doubted 
of White's fafficiency, or meant to conceal any thing from 
the defendants. | | 5 - „ 

If there be 0 fraud, it is a mere queſtion of /aww. The 
law of merchants, and the law of the /and, is the ſame. A 
witneſs cannot be admitted, to prove the Jae of merchants. 
We mutt conſider it as a point of /aw. A nudum pactum 
does nor exiſt, in the ufage and law of merchants. 


I take it, that the ancient notion about the want of con- 


ſideration was for the ſake of evidence only: for when it was 


reduced into writing, as in covenants, ſpecialties, bonds, 


r. 77) | 


&c.* there was no objection to the want of confideration. * Vide 3 Burr. 


In commercial caſes amonglt merchants, the want of con- 
ſideration is not an objection. a To | 
Fhis is jutt the ſame thing as if Nite had drawn on Van 


Mierop and Haptin-, payable to the plaintiffs: it had been 


nothing to the plaintiffs, whether Van Mierop and Co. had 
2 of White's in their hands, or not; if they had accepted 


is bill. And this amounts to the ſame thing :—© I will give 


the bill due honour,” is, in effect, accepting it. If a man 
agrees that he will do the formal part,” the law looks upon 


it (in the caſe of an acceptance of a bill) as if actually done. 


This is an engagement “to accept the bill, if there was a 
* neceſſity to accept it; and to pay it, when due: and they 


could not aftertuards retract. It would be very deſtructive to 
trade and to truſt in commercial dealings, if they + could. (+ P 


There was nothing of nudum pactum mentioned to the fury; 
nor was it, I dare ſay, at all in heir idea or contemplation. 


* 


E 


Vor.. II. ö E 1 Mr. 


And the ſtatute of frauds proceeded upon the ſame principle. 639. 


- 78) 


e -- 2-2, 


Mr. Juſtice WIL MOT. — The queſtion is “ whether this 
« action can be ſupported, upon the breach of this agree- 
4 men”. . . e 
I can find none of thoſe caſes, that go upon its 3 
nudum pactum, that are in writing: they are all upon parol. 
T have traced this matter of the nudum pactum : and it is 
\ very Curious. Es. : 

He then explained the principle of an' agreement being 
looked upon as a nudum patfum ; and how the notion of a 

nudum pactum firſt came into our /aw. : 1 
He ſaid it was echoed from the civil lau, — Ex nudo 
& pacto non oritur attic.” Vinnius gives the reaſon in ib. iii. 
tit. De Obligationibus, 4to. edition, 596. If by ftipulation, 
(and 2 fortiori, if by writing,) it was good without conſide- 
ration. There was no radical defect in the contract, for 
want of conſideration : but it was made requiſite in order to 
put people upon attention and reflection, and to prevent ob- 


ſcurity and uncertainty : and in that view, either writing or 
certain formaliti 


edit. 614. 55 


Therefore it was intended as a guard againſt raſh incon- 


ſiderate declarations ; but if an undertaking was entered into 
upon deliberation and reflection, it had activity; and ſuch 
promiſes were binding. Both Grotius and Puſfendef, hold 
them obligatory by the law of nations. Grot. lib. ii. c. 11. 
De Premiſſis. Puffend. lib. iii. c. 5. They are morally 
| good L and only 8 aſcertainment : therefore there is no 

oh þ reaſon to extend the principle, or carry it further. 
9 9) There would have been 5 doubt . preſent caſe, 


according to the Roman law; becauſe here is both /tipulaticn 
(in the expreſs Roman form) and writing. 


| * Sub ultima Bran (who wrote * Temp. Hen. III.) is the firſt of our 


| tewpora Regis. Jawyers that mentions this. His writings interweave a great 
H. IH. * | N . 

many things out of the Roman law. In his third book, cap. 1. 
De Actionibus, he diſtinguiſhes between naked and cloathed 
contracts. He ſays that “ obligatio eff mater aftionis ;” and 
that it may ariſe ex contractu, multis modis ; ficut ex conven- 
tione, Sc. ficut ſunt pacta, conventa, que nuda ſunt aliquands, 
alignando veftita, fc. Se. . 
Dur owr lawyers have adopted exactly the ſame idea as the 

[Ibs probably Rowe; law. +Plozwder 308. b. in the caſe of Sharyngton and 

1 baute vag Pledal v. Strotton and others, mentions it: and no one con- 


Sic J. Buzr, ſup- tradicled it. He lays down the diſtinction between contracts 


poles be was of or agreements in words (which are more baſe,) and contracts 


warne LPS or agreements in writing, (which are more high;) and 


puts 


es were required. Idem. on Juſtinian, to. 


„% 2A „ rey 


OE: oo on a ia th. I ak 


86. 1m. 1 11 14 


puts the diſtinQion upon the want of deliberation in the erste of be 
former caſe, and the full exerciſe of it in the latter. His rags hyp | 
words are the marrow of what the Roman lawyers had ſaid. I ere 


7 


« Morde paſs from men /ightly :” but where the agree 
is made by deed, there is more time for deliberation. For 
when a man _ a thing by deed, firſt, there is the deter- 
mination of the mind to do it, and upon that he cauſes it to 
be written, which is one part of deliberation, and afterwards 
he puts his ſeal to it, which is another part of- deliberation 
and laſtly, he delivers the writing as his deed. * The delivery 
& of the deed is a ceremony in f law, ſignifying fully bis (+ P. 80) I 
good will that the thing in the deed ſhould paſs from him | 
« who made the deed, to the other. And therefore a deed, 
« which muſt neceſſarily be made upon t thought and 
« deliberation, ſhall bind, without regard to the conſide- 
« ration.” _ | | 
The voidneſs of the conſideration is the ſame, in reality, in 
both caſes ; the rea/on of adopting the rule was the /ame, in 
both caſes; though there is a difference in the ceremonies re- 
quired by each law. But 10 inefficacy ariſes merely from the 
naked promiſe. EO. 
| Therefore, if it ſtood only upon the naked promiſe, its 
being, in this caſe, reduced into writing, is a ſufficient guard 
againſt ſurprize and therefore the rule of nudum puctum 
does not apply in the preſent caſe. . 
I cannot find, that a nudum pactum evidenced by writing 
has ever been holden bad: and I ſhould think it good: 
though where it is merely verbal, it is bad. Yet I give no 
opinion upon its being good, always, when in writing. 
Many of the old caſes are ſtrange and abſurd :, fo alſo are 
ſome of the modern ones; particularly, that of Hayes v. 
Warren *, The reaſon of the reverſal of the judgment was, * vide 2 Sir 
«© that it did not appear by the declaration, to be either for J. S. 933- 
« the benefit, or at the requeſt of the defendant.” _ 5 
It is now ſettled, ** that where the act is done at the requeſt 
of the perſon promiſing, it will be a ſufficient foundation 
_ © to graft the promiſe upon.” „ | 
In another inſtance, the ſtrictneſs has been relaxed: as for | 
inſtance, + burying a ſon; or þ curing a ſon; the conſidera 4 Church and 
tions were both pat; and yet holden good. It has been Church's caſe; _ 
melting down into common ſenſe, of late times. 5; _— * 
+ However, I do here ſee a conſideration. If it be a t 1 
departure from any right, it will be ſufficient to graft a verbal 111. - 
promiſe upon. _Now ps as living in Ireland, writes (+ P. 81) 
2 $ 2 8 ; to - . 
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bor between to the plaintifis to honour his drafts, for 800]. * payable 
Hretanc and t Zen wen, after.” The plaintiffs agree to it, on condition 
ae . cab. that they be made ſafe at all events. White offers good 
Month, eredit on a houſe in Londan, and draws: and the plaintiff 
accept his draft. Then White writes to them, to draw on 
Van Mierop and Hephins:” to whom the plaintiffs write, 
to inquire it they will honour their draft ?“ They engage 
* that they will.” This tranſaction has prevented, flopt, and 
diſabled the plaintiffs from calling upon M bite, for the per- 
ſormance of his engagement. For Whites engagement is 
oe complied with: fo that the plaintiffs could not call upon him 
for this fecurity. I do not ſpeak of the money; for that was i 
not payable till after two uſances and a half. But the plain- : 
tifts were prevented from calling upon bite for a pertorm- WW _ 
ance of his A e &« to give them credit on a good houſe « 
. « in London, for reimburjement :” ſo that here is a good con- 
Gderation. The law does not weigh the quantum of the 
conſideration. "The ſuſpenſion of the plaintiff's right © to 
&« call upon bite for a compliance with his engagement,” 
is ſufficient to ſupport an action; even if it be a ſuſpenſion of 
the right, for a day only, or for ever ſo little a time. 
But to conſider this as a commercial caſe, ALL nations 
ougbt to have their laws conformable to each other, in /uch 
cates. Fides ſexvanda e; ſimplicitas gentium prevaleat.— 
Hodierii mores are ſuch, that the old notion about the nudum 
f pactum is nat ſtrictly obſerved as a rule. | 
{+ FP; 82) + On a queſtion of this nature, „whether by the /aw of 
| nations, ſuch an engagement as this ſhall bind?“ — The lau 
is to judge. „ 5 b 
The true reaſon why the acceptance of a bill of exchange 
ſhmall bind, is not on account of the acceptor's having or 
being ſuppoſed to have effects in hand; but for the conve- 
nience of trade and commerce. Fipss eſt ſervanda. An 
acceptance for the honour of the drawer, ſhall bind the ac- 
ceptor : fo ſhall a verbal acceptance. And whether this be 
an actual acceptance, or an agreement to accept, it ought 
equally to bind, An agreement “ to accept a bill zo be drawn 
jn future, would (as it ſeems to me) by connexion and 
relation, bind, on account of the antecedent relation. And 
t fee no difference between its being "es or aftey the bill 
was drawn. Here was an agreement ſufficient to bind the 
_ defendants 79 pay the bill; agreeing “ 7 honour it,” is agree- 
. 2 ED 
1 ſee no fort of fraud; it rather ſeems as if the defendants 
bad effects of J7hites in their hands. And it does not 
: 165 | | 2 appear 
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its being a nudum paktum, and therefore void. 


_ « confideration ?” 


ESS. II. ; N 2 vw. | Tk 14 1 8. | | 
appear to me that the defendants would not have honoured ' 


the plaintiffs drafts, even though they had Inown that i it wo 
future credit. © 

But whether the plaintiffs or the defendants had effects " 
White's in their hands, or not; we muſt determine on the 


al dotrine.—And 1 am of int that there ought to 


a new trial. | 
n Juſtice VAT ERS was of the ſame opinion. | He laid it 
was a caſe of great conſequence to commerce : and therefore 
he would give both his opinion and his reaſons. 
The arguments on the ſide of the defendants er in 
F This depends upon two queſtions. 
tiſt. Queſtion.—“ Whether r be a promiſe vibun 4 


2nd. Queſtion. —If it is, then“ «Whether this cromiſe ſhall 
« not be Binding, of itſelf, without any confideration ?? 


\ Firſt, T he draft drawn by ite on the plaintiffs, payable | 


to Clifford, is no part of the conſideration of the undertaking 
by the defendants. The draft payable to Clhford is never 
menkoued to the defendants. They are aſked, © whether 


« they will anſwer a draft from the plaintiffs upon ibm? 
They anſwer, they will honour ſuch a draft upon them.” 


Whether the defendants had or had not effets of 2 
in their hands, is immaterial. 


Any * damage to another, or r Apen fon, or Aera of ® Vide Copgs v. 
his right, is a foundation for an undertaking, and will make Bernard. 2 1.9. 


ir binding; though no aol benefit accrues to the Party 196 0a" WY, 


undertaking. | 

No here, the promiſe and undertaking of the defendants 
did occaſion a poſſibility of loſs to the plaintiffs. It is plain 
that the plaintiffs would ner rely on M hitè s afſufance oN 
but ꝛvrote to the defendants, to know if they would accept 
their drafts? The credit of the plaintiffs might have been 


hurt, by the refuſal of the defendants to accept White's = ; 


They were or might have been prevented from reſorting 
him, or getting further ſecurity from him. It comes within 
the caſes of promiſes, where the debrce Tor bales ſuing" the 
original debtor. | | 
Second queltion, Whether) by the law of herchonte my 
cont is not binding oft che de fendants; "thangh' it 
without conſideration ? 


The acceptance of a bill of exchange is an obligation to 
pay it; the end of their inſtitution, their currency, requires 


3 4 it ſhould be + ſo. On is OO OR bills of exchange Fu Is 84) - 
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ns conlidered, and are declared upon as ſpecial contracts; 
h legally they are only /imple — the declaration 
wy the bill and acceptance ſpecifically; and that thereby 


the defendants, by the cuſtom of merchants, became liable 


to pay it. 


acceptance of the bill. An acceptance needs not to be 
the bill itſelf; it may be by collateral writing. W iltinſon v. 
Lutwidge. 1 Strange 648. 

A PROMISE f accept” is the ſame as an ah accept -· 
ance. And a ſmall matter amounts to an acceptance: and fo 
ſays Molloy, lib. ii. c. 10. f. 20. And an acceptance will 
hind, though the acceptor has no «Fes of the drawer in his 
hands; z and without any conſideration. Symons v. Parminſter. 


43 * This was on » Hil. 1747. 21 G. 2. B. R. And a bill accepted for the 


e ” 8 tet honour of the drawer, will alſo bind. 

The jndewent Then be applied theſe poſitions to the preſent caſe. Ie was 

* won affirmed (ex an acceptance of this very draft, by relation and . connexion ; 
. thous the bill was not then drawn by the plaintiffs on the 

cofts, upon or defendants. 

ſoon after 20h But even if it did not amount to an au/ ce, yet 

Feb. 1748. it would equally bind the defendants ; they wou be equally 


obliged to perform the ect of their undertaking. _ 


f draw ; and the defendants promiſed to. honour their draft: 
op" ot the plaintiffs, of courſe, would regulate their conduct 
Accor din ly. TO: 


Therefore, upon the whole circumſtances of this 8 


- (+P,8 5 tion, iſt. There is a conſideration: + and 2dly. If there was 
| none; yet, in this commercial caſe, the defendants would be 
bound. 


Mir. Juſtice As Tov. I am of opinion, © that there ought _ 


« to be a new trial.“ 


oe"; it may be found by a jury: but it is the court, wor the 
, who are to determine the Law. | 
his muſt be conſidered as a commercial tranſaQtion ; Ie 


2. 


is a plain cafe. The defendants have undertaken “ to honour 


„ pleintiffs draft ;” therefore they are bound to pay it. 
This cannot be called a nudum pactum. The anſwer re- 
turned by the defendants is an admiſſion of . having effect of 
« White's in their hands,” if that were neceſſary. And after 
this promiſe © to accept, (which ig an implied acceptance) 
they might have applied any thing of White's that they had 
in band, to this engagement : even though Vhite had drawn 


is agreement * to bonour their bill” was a virtual | 


The plaintiffs apprized the defendants of their intention to 


If there be och A cuſtom * merchants as hath been al - 


os | other 


„ * 
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other bills upon them in the interim. The defendants volun- 
tarily engaged to the plaintiffs : and they could not recede from 
their engagement. „„ 

As to its being a nudum pactum (which matter has been 
already ſo well explained) if there be turpitude or illegality in 
the conſideration of a note, it will make it void, and may be 
given in evidence: but here nothing of that kind appears, 
nor any thing like fraud in the plaintiffs. Here was full notice 


of all the facts; a clear apprehenſion of them by the defend- 2 


ants; a queſtion put to them, . whether they would accept?” 
and their anſwer, * that they would.” 3s if tha 
Upon the whole, he concurred, ** that an action will lie 


for the 'plaintiffs againſt them; and that the plaintiffs 


2 
* 


cc 5 to recover.” 5 | 
y the court, unanimouſly, Es 1 a 1 
| + The rule “ to ſet * verdict, and for a * new (＋ 1 86) | 
« trial,” was made ABSOLUTE. oe ng © I 
| Special action upon the caſe, wherein the plaintiff declares, Goflin v. Wil- 
that whereas by the laws of this realm no perſon ought to be 85 0 gy 
arreſted, impleaded or impriſoned without a probable cauſe of C] ˖‚ ? 
action againſt him, yet the defendant fal/zly-and maliciouſly, x» ation lies for | 
without any probable cauſe of action, in the king's court of fuing pleintiff ia 
record, held at and for the borough of Bridgewater, in 4 e ad | 
Somerſetſhire, on the 3oth of September, 1765, levied a plaint arrefting him, 


- againſt the plaintiff in a plea of treſpaſs upon the caſe to the when chat cout | 


damage of 10l. and afterwards at the ſame court, on the . 0 
ſame day, ſued out upon the ſaid plaint a writ of capias ad cauſe. 
reſpondendum directed to the bailiffs of the borough, to take Verde for 
the 1 and have his body before the judges of that court per rag 4 
on Monday after the ſervice of that writ, to anſwer the de- age, on the | 


fendant in the ſaid plea; which writ the defendant falſely and 22 3 da | 
evidence did not 


malicioufly cauſed to be indorſed for bail for 51. 38. 11d. againſt , 4 
the EEE - and the defendant further Tally and malicuuſly, g eee e ; 


and without any probable cauſe, afterwards on the 3d. of trial refuſed, be 
October, 1765, at the ſaid borough, cauſed the plaintiff to lüge of the e 


teing with the 


de arreſted, and kept in cuſtody 24 hours, without any pro- plaintiff, &c. 


bable cauſe, when in truth and in fact the defendant had not,, . 0a 


at the time of levying the plaint, or of the ſaid arreſi and im- refuſed, though 


priſonment, any juſt or probable cauſe ; of action againſt the the declaration 
plaintiff, for "9.1, he ought to have been arreſted and impri- 1 f. ulty in not g 


ſoned ; and the defendant hath not declared againſt the plain- wn 80 2 


tiff in that plea, nor further proſecuted his ſaid plaint, but knew the infe- 
hath diſcontinued the ſame, and the ſaid ſuit is long fince . cult had 


no juriſdiction 


ended and determined; and the plaintiff in fact ſays, Fee of e eee 
means of the + premiſes, he is greatly injured and damniſied, 


and 


o# 


(+P. 87) 


* 
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and hath been put to great beef in freeing himſelf from 


e ſaid impriſonment, and forced to undergo grievous pains 


of body and mind, and during his impriſonment, Was hin- 
dered ken fefa ff aer bis lawful: employment, trade, and 


buſineſs, and loſt the whole. profit thereof, at the borough 


aforeſaid : to his damage of fifty pounds. The. defendant 


thereupon iſſue was joined. | _ 10 
This cauſe was tried at the laſt Samenſelſbire aſſiſes, before 


pleaded nat guiliy of the premiſes laid to his charge, and 


Mr. Juſtice Altan, at Taunton, when the jury gare a verdict 
for the plaintiff, and 5ᷣl. damages. be judge reported that it 


appeared in evidence at the trial, that the plaintiff and defend- 
ant both lived at Taunton, a quarter of a year together; that 
the plaintiff was all that time indebted to the defendant in 
about 51. upon a contract at Taunton, where the plaintiff ap- 


peared publicly, and might have been arreſted for the ſame 


there, at any time; that the defendant faid, that if be could 
not do for the plaintiff at Tauntan, he would do for: him at 


(+P. 88) 


Bridoewater ; that afterwards at the fair at Bridgewater, 
when the plaintiff was ſtanding at his ſtall ere, expoſing 


his goods to ſale, the defendant came along with the bailiffs 


to the ſtall, and ſaid to the bailiffs, there is the rogue, there is 
your prijoner ; whereupon they inſtantly arreſted the plaintiff 
in the fair: the plaint levied, and the capias indorſed for bail 


were alſo proved; there was likewiſe evidence of the injury 


the plaintiff ſuffered, and the expences he was put to, on this 
occaſion. There was not any witneſs called for the defendant, 


but it was admitted that he diſcontinued his action in the 


borough, when + he knew it would not lie there, and that he 
brought another action againſt the plaintiff, for what he owed 


him, and had got a verdict at that aſſizes for the ſame; ſo 


that there really was a debt owing by the plaintiff to the 


defendant, at the time the plaintiff was arreſted at the ſuit of 


the defendant, in the borough-court of Bridgewater ; though 


it was not contracted within that juriſdiction : but the judge 
Was of opinion, that the arreſt here at the time of the fair, 


was done maliciouſly, and was ſatisfied with the verdict. 


A motion was made for a new trial, becauſe the evidence 


did not ſupport the declaration, (with leave given to the de- 
fendant at the ſame time to move in arreſt of judgment in 
caſe he ſhould not ſucceed in this motion ;) it was objected, 
that the giſt of this kind of action is malice; as where a man 


maliciouſiy arreſts another, when there is really no debt at all 


owing, or where one maliciouſly arreſts another, for a far 


larger ſum than is really due, with an intent to oppreſs him, 


and 


— 
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and prevent his friends from being bail ſor him; but the ma- 
liciaus intention muſt clearly be made to appear, and muſt 
be expreſsly averred in the declaration. In the preſent caſe it 
appears there was really and hon fide a debt of 5; l. and up- 


wards owing from the plaintiff to the defendant, at the time 


of the arreſt at Bridgeꝛuater; and that the defendant not 
knowing but that be might lawſully ſue plaintiff there, cauſed 
bim to be arreſted there; but as ſoon as he was informed that 
court had no juriſdiction, he diſcontinued bis action, and 
brought another in a ſuperior court, and has recovered: ſo 
there appears no malice in the caſe. 2dly, It was objected 


that au action will not lie either againſt the + judge, officer, (4 P . 89) 


or party, for arreſting a man in an inferior court, when there 
is no cauſe of action within that juriſdiction; and the caſe 
of Temple v. Killing worth, B. R. Hil. 2 N. & M. Ro- 
tulo 725. Garth. 189. 1 Show. 254. S. C. 12 Mad. 4 S. C. 
was cited as in point, Wherein the plaintiff declared thus, 
Vide. >. ; y 


« Petrus Temple queritur de Samuele Killingworth in 


« cuſtodia mareſcalli maraſcaltiz, &c. pro eo videlicet quod 


40 . Samuel machinans & malitiose intendens eundem 
7 | 
e 


Petrum magnopere prægravare & minus juſtè opprimere 
© 25 die Aprilis, anno regni domini regis & dominæ 75 75 


« nunc primo, injuſtè & malitiosè apud London prædi 
« 4 


in parochia, &c. in warda,  &c. prætextu & colore cujuſ- 
« dam prætenſæ querelæ in curia dictorum domini regis & 
dominæ reginz ad tunc tenta coram Johanne Flint, milite, 
© tunc uno vice-comitum civitatis Londini prædicti, in com- 
t putatorio ſuo ſcituato in parochia & warda prædictis, in- 
« tratæ & levatæ ad ſectam ipſius Samuclis ſuper quandam 
prætenſam actionem ad magnum prætauſam damnum ip- 
* fivs Samuelis arreſtari & impriſonari ibidèm cauſavit &. 
« procuravit, ac prædictum Petrum in priſona & cuſtodia 
« wbidem, ratione arreſtationis prædictæ, per magnum tem- 
pus ſcilicet per ſpatium ſex dierum detineri fecit, pro de- 
fectu ſufficientium manucaptorùm et ſecuritatis ad præten- 
fam actionem prædictam pro prædicto prætenſo damno; 
* ubi re vera & in facto prædictus Samuel tempore arreſta- 
* tionis & impriſonamenti ipſius Petri prædicti ut præfertur, 
vel ad aliquod tempus anteà, nullam habuit cauſam actionis 
verſus præfatum Petrumſinfra juriſdictionemejuſdemcuriæ, 


ratione quorum quidem injuſtè malitiose arreſtationis & 


«c 
« 
10 


« 


* folam in priſona & cuſtodia per totum tempus prædictum 
detentus, & de libertate ſua deprivatus fuir ſuper predic- 


. 56 tam 


3 


um 


8 


(+ P. go) 


impriſonamenti prædicti ipſius Petri, ipſe idem Petrus non 


t 
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ce tam praztenſam actionem ob prætenſum damnum prxdic. 
% tum; verum etiàm magnos labores & expenſas pro relax. 
e atione ſua ab arreſtatione & impriſonamento illius erogavit 
% ac ſubire & erogare compulſus fuit, unde dicit quod dete. 
«« rioratus eſt & damnum habet ad valenciam quingentarum 
« librarum, & inde praducit ſectam, &c.“ + 
The defendant pleaded the general iſſue not guilty, and 


there was a verdict for the plaintiff. It was moved in arreſt : 


of judgment, that the plaintiff (when he was defendant be- 

low) ought to have pleaded to the juriſdiction of the ſheriff; 

court, and if the plea had been refuſed, then a prohibition 

would have been granted; the court inclined to that opinion, 

and judgment was ſtayed *till the plaintiff ſhould move it 

: again; and afterwards the plaintiff moved for judgment, and 
Hob. reg. the caſes in *'the margin were cited to maintain the action; 
Cro. Jac. 667 Hut the court was not ſatisfied with the action. There does 


675. 1 not a any judgment entered upon the roll. In Shower 


3 Ed. 1. cap. 38. 254. S. C. Holt, C. J. ſaid the point was fit to be conſidered 
# egift. 98 by all the judges ; and in 12 Mod. 4. . U. Holt, 3 * ſaid 


F. N B. 45. (F 8 5 Sys 
5 Sund. . ) that of late it is held that caſe will not lie for proſecution in 


Sid. 463. 4 Rep. an inferior court, where the coart has not juriſdiction ; that 


|  14-b. 1 Veat. the firſt caſe in point was at Huntingdon aſſizes, and referred 


(+ P 91 to the C. B. and there adjudged, that for ſuing one without f 
2 any cauſe of action at all, no action lies, unleſs it appears to 
L be with a malicious and vexatious deſign; eight of the judges 
ſeemed to think the action would not lie. 

 - It was anſwered by the counſel for the plaintiff, that it ap- 

| pears by the judge's report, in this caſe at bar, from the time, 

place, and every circumſtance attending the arreſt at Bridge- 

water, that it was done with a malicious deſign to injure the 

Plaintiff in the ſale of his goods at the fair, and to expoſe him 

to his cuſtomers; the defendant muſt certainly know, that 

the borough-court at Bridgewater had no juriſdiction, and 

his diſcontinuing the action, after he had executed his mali- 

cious deſign, will not avail him; and 2dly, That it is a rule 

in law, that whereſoever a man ſuffers an injury, joined with 

a loſs, the law ſhall give him a remedy and recompence, Hob. 

45. and no remedy or ſatisfaction can be had in this caſe, un- 

leſs this action will lie; for falſe impriſonment certainly will 

not lie. Gavinne v. Poole & al. 2 Lutw. 935. 1571, 1572. 

And that an action will lie for ſuing in an inferior court, with- 

out any cauſe of action within the juriſdiction was held good, 

was cited, 2 Shower. 328. Hudſon v. Coole. : 

In reply to the caſe of Hudſon v. Cooke, was cited what Sir 


John Powell ſaid in his learned argument in the caſe of 
| : Gvuinne 


0. Gwinne v. Poole, 2 Lutw. 1571, 2. in regard to the cafe of 
1 Hudſon and Cooke : I was preſent,” (ſays he,) „when the 
vit « caſe of Hudſon and Coole was adjudged : it was an action 
e· « upon the caſe, brought againſt the defendatrit, for com- 
mM « mencing an action in an inferior court, where the cauſe of "I 
ec action aroſe out of the juriſdiction of that court; not 'Y 
nd | © guilty was + pleaded, and a verdict for the plaintiff; and ( P. 92) 
eſt „ an exception was taken in arreſt of judgment, for that it F 
de- « was not ſhewn that the defendant knew that the place where 
ffs « the action aroſe, was out of the juriſdiction: but it was 
on « held by Fefferys, Holleway and Walcot, that it was aided 
on, i © by the rertiet 3 IWithens Juſtice being of a contrary opi- 
it “ nion: I confeſs, ſays he, that I then thought it ſtrange 
nd WW „that the gi of the action ſhould be aided by the verdi& :” 
n; | therefore the defendant's counſel inũſted this caſe of Hudſon 
oes and Cooke is not law. | | 
ver Lord Camden: Baron Pazwel!, in his argument of Gaoynne 
red znd Poole, has ſtated the learning of caſes of this kind, but 
aid bath not laid down any preciſe rule of law: this is a nice caſe, 
1in and is to be looked into with precifion. There are no caſes 
bat in the old books of actions for ſuing where the plaintiff had 
red no cauſe of action; but of late years, when a man is mali- - 
ut+ cionſiy held to bail, where nothing is owing, or when he is 
sto maliciouſly arreſted for a great deal more than is due, this ac- 
ges tion has been held to lie; becauſe the coſts in the cauſe are 
not a fufficient ſatisfaction for impriſoning a man unjuſtly, 
ap- and putting him to the difficulty of getting bail for a larger 
me, ſum than is due. Whenever this kind of action is brought, 
dge- the particular grauamen muſt be alledged in the declaration, 
the and it muſt be laid that it was done malicioufly, and with an 
intent to injure and oppreſs. The fact of the evidence in the 
preſent cole is, tbat the defendant at Bridgewater ſaid, ** 7 
© know I can catch you here, though I could not at Taunton ;” 
but this doth not prove that he might not think that the action + P 
would lie at Bridgewater ; and it + feems to me that he did ( —_ 93) 
not know to the contrary when he levied his plaint; becauſe 
as ſoon as his attorney informed him that it would not lie 
there, he diſcontinued his ſuit. I think the declaration is ill, 
will I becauſe it is not alledged in the declaration, that the defend- 
572- unt knew that the place where the cauſe of action aroſe, was 
ith- W out of the juriſdiftion of the borough-court of Bridgewater, 
ood, ¶ and that the caſe proved at the aſlizes, is different from the 
caſe ſtated in the declaration: and if it be ſo, we ought to 
t Sir ¶ grant a new trial 58 : | 
1 8 Clive 
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- »Glive Juſtice : This is the firſt action of the kind I have 
ever {een brought for ſuing in an inferior court which has not 


juriſdiction; and Lam an to think the n great will 


not ſupport the evidence. 
| Bathurſt Juſtice : This i is a motion 2 a new trial, as 
being a verdict againſt evidence: I cannot help agreeing with 


the edge be tried this cauſe, that the arreſt at Bridgewater 


* 


Vide Pot V. 


| (+ P. 94) 


was malictoufly done; it then comes to this queſtion, whether 
an action upon the caſe will not lie for ſuing in an inferior 
court which has not juriſdiction, with the circumſtances of 
malice, which manifeſtly appear z and I am very clear that it 
will he, but «hink this declaration is not rightly drawn: it 
ought to have alledged that the defendant knew that the cauſe 
of action did not ariſe within the juriſdiction of the court at 
Bridgewater, and then it would have been right enough. 
But the court can ſee, in this cafe, that juſtice and equity are 
with the plaintiff, and they will never grant new trials, where 
the verdict is on the honeſt ſidæ of the cauſe. The caſe of 
Smith v. Page, 2 Salk. 644. is a very ſtrong cafe to this pur- 
poſe: in ejectment, the f plaintiff was a mortgagee, and 
claimed by ſurrender, has the land was not copyhöld, 

and the defendant claimed only by a voluntary conveyance: 

the verdict was for the plaintiff, and the court of B. R. would 
not ſet it aſide, and grant a new trial againſt the honeſty of 


the cauſe, So in the preſent caſe, I think the honeſty of the 


cauſe is with the plaintiff; and therefore I am for ſupportin 
the verdict if poſſible. When a defendant has got a eric 
ina bard action, the court will not grant a new trial, and in 
many. cafes, as in qui tame, no new trial is ever "granted, 
where the defendant. has got a verdict. | 

| Geuld Juſtice: I am of the ſame opinion with my brother 


Bathurſt, as to the malice in the defendant, and the juſtice of 


the plaintiff*s caſe, and think the defendant was confoiout 


that he had no right to arreſt the plaintiff at Bridgewater; | 


and the court will be gute to ſupport this verdiCt, as they ſee 
it is on the fide of juſtice, and will not grant a new trial.— 
I am inclined to think this declaration is well enough, for it is 
alledged, That the defendant malirioufly, nvithout any probable 
cs at the ſaid borough, cauſed the plaintiff to be arrefled; ; 


when in truth and in fact the defendant had not at the time of 


the levying the plaint, or of the arreft and impriſonment, any 
juſt or probable cauſe of action, . which we a, to dave been 

arreſted and impriſonead. 
I think this is a ſubſtantial e r allegation of his 


cauſe of action, and was ſufficient notice to the defendant, 
to 
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a caſe as this, we ought not to gra by 
+ The court being divided, took time to confider ; and after- 
wards, in this ſame term, Lord Camden and Mr. Juſtice Clive 
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of action, ariſing within the juriſdiction of the court at 
Bridgewater; and that the plaintiff in his declaration was not 
obliged to aver, + that the defendant knew that his cauſe of ac- 
tion did not ariſe within the juriſdiction of that cout, for 
this is matter of evidence, which no man 1s obliged to ſet ont 
in his pleadings. As at preſent adviſed, -I think this declara- 
tion is ſubſtantially good: but- ſuppoſing it is not, yet in ſuch 
nt a new trial. 


to come with proof, and ſhew at the trial that he bad a cauſe 


agreed in opinion with Mr. Juſtice Bat2urji and Mr. Jultice 


Could, to refuſe a new trial. 


Lord Camden: I think, upon further conſideration, that 
as the juſtice and equity of the cauſe is on the fide of the ver- 
dict, we ought not to grant a new trial. I ſhall always be will- 
ing to grant a new trial, where the equity and juſtice of the caſe 
is with him who prays it, it the law and circumſtances of the 
caſe will permit; and ſhall be as willing to refuſe a new trial, 
where I am warranted to do ſo by precedents. The granting 
new trials began within the time of memory, and I will not 
extend the practice of granting them further than precedents 
have already gone. This is an action for bringing a ſuit at 
law; and courts will be cautious how they diſcourage men 
from ſuing ; where a party has been maliciouſiy ſued and held 
to bail, malice, and that it was without any: probable cauſe, 
mult be alledged and proved. Upon more mature conſidera- 
tion, we are all now of opinion, that if you hold a man to 
bail in an inferior court, when you know it hath not juriſ- 
diction, and with malice, an action upon the caſe will he. 
And that if the plaintiff had averred, that the defendant 
knew that his cauſe of action ꝗ did not ariſe within the juriſ- 
diction of the court of Bridgewater, we are all clear = opi- 
nion the declaration would have been good; that fengle aver- 


ment, together with malice, would have been ſufficient with- 


(tP. 95 


(+ P. 96) 


out any other. The plaintiff and defendant lived in the ſame 


town of Taunton, a quarter of a year togther, and the de- 
fendant (to whom he was indebted all that time,) never ſued 
him there, (though it is not pretended but the plaintiff always 
appeared publicly,) but the defendant follows him to Bridge- 


water, and abuſes him there publicly, and arreſts him in the 


fair at his ſtall, when the defendant muſt know that the court 
there had no juriſdition ; we are forced to ſay the verdict is 


aecording to the juſtice of the caſe, and on a motion for a 


- me 


new tial we are — it for a fault in the declara- 
tion, againſt the juſtice of the caſe; but if I had only the 


Videpot v. caſe of Deerly v. the dutcheſs of Mazarine, 2 Salk. 646. to 


warrant me (though the jury were liable to an attaint in that 
caſe,) I would not grant a new trial in the preſent caſe. 
So a new trial was refuſed by the whole court. 
Swain v. Hall, Covenant upon a leaſe made by plaintiff to defendant, of 


A. % G. Il. a houſe called the Oxford-arms, for the term of twenty-four 


ee #5 pi years, in conſideration of 6701. in hand paid by defendant to 


refuſed, though plaintiff, and of the yearly rent of 1421. wherein the defer. 
theCheef Juſtice dant (amongſt other things) covenanted to lay out 4ool. in 


dart . repairing the premiſes, and alſo covenanted to keep and leave 


evidence was the ſame in good and tenantable repair, at the end of the term. 


againſt the ver- Whereupon the plaintiff aſſigned two breaches; 1ſt, that the 
deing the N defendant did not lay out 4ool. in repairing the premiſes; 


2dly, That the defendant did not + leave the fame in good and 


| (+ P. 97 ' tenantable repair, at the end of the term. The defendant 


— 


* 


cunſtitus ion +} 


| j»6yes of the pleaded, that he did lay out 4ool. in repairing the premiſes, 
tach. 


and thereupon iſſue was joined; he alſo pleaded that he did 
leave the premiſes in good and tenantable repair, at the end 
of the term, and thereupon iſſue was alſo joined. 
Upon the trial before Lord Chief Juſtice Wilmot, upon 
the firſt ifſue it was clearly proved, on behalf of the de- 
fendant, that he had laid out qool. in repairing the premiſes, 
fo that the counſel for the plaintiff wholly gave up that iſſue; 
as to the ſecond iſſue, it ſeems there was a contrariety of 
evidence; and the Chief Juſtice, in ſumming it up to the 
Jury, was pleaſed to intimate to them, that he thought the 
weight of evidence was with the plaintiff ; but they | a 
verdict for the defendant upon both iſſues. 
Serjeants Davy and Burland for the plaintiff moved for a 
new trial, upon this ground, viz. that, as to the ſecond 
iſſue, the verdict was apainſt evidence; for that in fact there 
was no direct or poſitive evidence given on the fide of the 
defendant, that he left the premiſes in good and tenantable 
air at the end of the term, and they appealed to the Lord 
Chief Juttice's notes; whereupon the court made a rule to 
ſhew cauſe why there ſhould not be a new trial. | 
Upon ſhewing cauſe, the Chief Juſtice made his report; 
after ſtating the two iſſues as above, he laid the firſt entirely 
out of the caſe, as being clearly with the defendant. As to 
the ſecond ifſue, he ſaid, the plaintiff called and examined 
three witneſſes. * „ 9 
( P. 98) Mr. Fight, the firſt witneſs, ſaid he was a ſurveyor; that 
in April laſt, a day or two after old Lady-day 1769, * 
5 e „ 


0 the leaſe expired, he ſurveyed the houſe and. premills in- 

. queſtion; that he found the roof much out of repair; that 

R it rained in; that there were ten loads of rubbiſh in the gar- 

t rets; that there was no ſell, nor any glaſs in ſome of the 
windows; and that the premiſes were not left in tenantable 
repair; but he made no eſtimate how much it would coſt to 

f put the ſame into ſuch tenantable repair, as a tenant after a 

r leaſe of twenty-four years ought to have left the ſam. 

® The ſecond and third witneſſes for the plaintiff were 

1 William Smith and Mood, two ſurveyors, who faid, 

n that in April laſt, about the end of the ſaid term of years, 

© they ſurveyed the premiſes together, and made a. particular 

7 eſtimate im writing, and ſigned it, how much it would coſt 

e to put the premiſes in ſuch tenantable repair as the defend- 

ant ought to have left the ſame, which they eſtimated at 


d 1051. 188. 9d. and (aid that was a fair eſtimation between a 
it landlord and a going-out tenant ; that they were employed to 
s, ſurvey on the part of. the plaintiff ; that the defendant, Hall, 
d was preſent, and refuſed to 8 a ſurveyor on his ſide; 
d but that if they had been employed by him, they ſhould have 


made the ſame eſtimate; they exactly agreed in their account 


1 of this matter. This is the whole of the evidence ſor the 

* plaintiff. | | | OY - 
s, For the defendant two witneſſes were called. Mr. Frazier, 

1. the firſt witneſs, ſaid he was a ſurveyor, and was employed 

of to ſurvey this houſe; he ſwore he thought, that at the time 
bs of the defendant's quitting it, at the expiration of the leaſe, - 
M it was in tenantable repair: his very + words were, That (+ P, 
0 « according to the beſt of his judgment, he ſhould have been 


« obliged to a tenant to have left a houſe of his ſo well, and 
could not expect to have one left in better repair.” He 
ſaid, *© that there was a great difference between repairs - 
as to a tenant's going out, and a tenant's coming into a 
« hole” | e e 

Mr. Somerton, the ſecond witneſs for the defendant, 
ſwore that he was a ſurveyor; that he was recommended to 
the defendant Hall, to ſurvey the premiſes, in order for Hall 7 
to take a new leaſe ; that he did make a general ſurvey, and 
was in every room in the houſe; and ſaid, upon the whole, 
that he thought the landlord ſhould have been contented ; , 
that if he had been the landlord he ſhould have been con- 
tented with the condition the premiſes were left in when 
Hall quitted the ſame. The Chief Juſtice ſaid this was a 
very fair and candid witneſs; that he gave both Vood and 
Smith, the plaintiff's witneſſes very good characters; ſaid - 

| ny that 
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that rb was 4 man of knowledge and capacity; and that 


Flight, the firſt of the plaintiff's witneffes, was an eminent 
man in his buſineſs. 55 N | 
This is the whole of the evidence as to the ſecond iffue.—. 


Whereupon the Chief Juſtice faid, he ſlill thought the weight 


of evidence was on the fide of the plaintiff ; but notwith- 
ſtanding his opinion, after hearing Serjeants Nares and Leigh 
for the plaintiff, and Serjeants Davy and Burland for the 
defendant, there being evidence on both fides, the court te- 
fuſed to grant a new trial. The Chief Juſtice ſpoke to the 
following effet: 3 „ 
| WII VMVOr, Chief Fuftice— Where verdicts have been 
(TP. oo) given contrary to evidence, or where T there hath been no 
| | evidence at all to fupport fueh verdicts, the court hath 
anted new trials; but if there hath been a contrariety of 
evidence on both ſides, the courts have never granted new 
trials, notwithſtanding the judge before whom the cauſe was 
tried hath been of opinion, that the ſtrength and weight of 
evidence was againit the verdict. In the preſent caſe, there 
was a contrariety of evidence on both ſides: and although! 
am ſtill of opinion, that the weight of evidence was with the 
plaintiff, yet 1 difclaim any power to controul this verdict of 
the jury, who are the LEGAL CONSTITUTIONAL JUDGES 


* CY 


of the fact. | | 
N. B. Sone days after the court reſufed a new trial in 
this caſe, the chief juſtice ſaid, that it could not have been 
ſent to be tried again upon one of the iſſues, but it muſt have 
gone back on the whole record; viz. upon both iſſues; and 
that one iſſue being clearly with the defendant, there was iv 
foundation or pretence for a new trial on that iſſue; and be 
cited the caſe of Rowland v. Vauhalken, C. B. Eafter term, 
I Geo. I. from J. Tracey's notes, where it was ſo determined. 
Norris v. Tyler. "This was an action for a malicious profecation, in prefer- 
9 2 eo. III. ring a bill of indictment againſt. the plaintiff, for forging a 
R. Cowp. 37. | 8 a 
In as action for note of hand. Four witneftes were called to prove that the 
a malicious pre- hand-writing was not the plaintiff's, and the judge directed 
ſeeution, veldie the jury in his favour; but the jury found a verdict for the 
in favour of the | | . | : = 
defendint re- defendant. Upon a motion for a rule to ſhew cauſe why 
foſed to be ſet the verdict ſhould not be fer aſide, as being a verdi& againſt 
3 evidence, and a new trial granted, the court ſaid the defend- 
Eten ant had been ſufficiently tried once, where the ſuit was of 3 
criminal nature. Motion denied. 
(+P.101) + Aſmpt upon a note of hand for 51. 7s. by payee 
Txmptia v. Vor. againſt drawer. Plea the gencral ifue. "Fhis cauſe was 
ell E. 26 C. tried at the laſt aſſiſes for KSht.—Plaintif only proved the 
111. B. K. | | defendant's 


- 


found for the plaintiff. THE 


| dence; and that upon the conſtruction of the 25 G. III. c. 44. 
the plaintiffs could not ſupport this action in point of law, only an a:know- 
the name of Shultz not being inſerted in the policy. After l-demenr d he 


in, (a 


N . | 
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law and evi- 


7 80 the conſideration to be ſmuggled goods; yet the jury orgs; 

The] 7 1 vt "Cs 1 ration of a note, 

Morgan obtained a rule to ſhew cauſe why there ſhould not ſmuggled goods. 
be a new trial, without coſts, | -. © es 

Serjeants Bond and Adam ſhewed cauſe. The court made 
the rule abſolute for a new trial, without coſts. | - 

To an action on a policy of inſurance, tried before B. 


for plaiutiff. 
OY 


— 
— 


| *. Cor and another, 
J. at the fittings. at Guildhall, after laſt Trinity term, the EX .. of Shultz, 


defendant pleaded the general iſſue, and paid money into cvurt. E27 3 | 


A verdict having been found for the plaintiffs, a new trial was Durn and Eaft, 
moved for on the grounds that this was a verdict againſt evi - 1 V. 464. 


ney into tou 


„ Yet jury ſound 


Payment of ay k 
rt is 


deſendant's hand- writing. Defendant, by two, witneſſes, Verdig againft } 


# * . 


defendant that 


argument, the court took time to conſider of the caſe: and e plaigtif is 
on this day, „ 1 „5 os | + entitled to reco- 
ASHURST,: J. delivered the opinion of the court. ; ver the fom is 
This is an action on a policy of inſurance, made in the fad but it does 

; i . not preclude him 

name of Lyon De Simons on goods and jewels on board the from taking any 
Halfawell from London to the Eaſt Indies.  _ . _- objeQion te the 
This policy was made on the 23d December laſt; which 552100 beyond | 
being long ſubſequent to the paſſing of the ſtatute 25 Geo. III. ualeſs ſuch ſum 
the policy cannot by law be applied to any goods which were w<-< paid, ſuch 


not 5 of De Simons, or which he was not intereſted eren would 


* 


1 be a bar to the 
but the plaintiffs have endeavoured to make another pla int ff sa Gion. 


uſe of it; and to apply it not only to the goods which were Acc-rdingtothe 
t ſhipped in the name of De Simons, but alſo to goods ſhipped ( +P 102 


in the name of Shultz. And in order to do that, they proved 28 G. Ill. e 44. 


: 72. aus the name of the 
on the trial that SH E ordered two policies to be made, one Fe 0 


in the name of Shulta on goods and jewels for 1,4ool. the mutt be inſerted 
other (which is the policy in queſtion) in the name of De in a policy of in- 
Simons, to the amount of 1,600l. on goods and jewels; which ig be Farr 
policy was to be lodged in the hands of De Simons, as 2 ſe- recover opon it, 
curity for 1,609l. which Shultz had borrowed of him.— 

When $Sþu/tz borrowed the money of De. Simons, he aſſigned 

over to him the jewels which were ſhipped in the name of 

De Simons, and they were to be re- delivered to Shut in the 

Eaft- Initjes, upon his paying the principal and intereſt there. | 

The jewels ſhipped in the name of Shultz are totally loſt, butt 
thoſe ſhipped in the name of De Simons have been recovered... | 

If the plaintiffs can apply the policy to the goods ſhipped in 

the name of Shultz (as well as to thoſe ſhipped in the name of 


VOL. IÞ-- 25 F ff © 


(a) vide Durnfors and Eat, I V. 3213. Prev and Evic, 
, \ Tie ; So 


(+P.103) 


| («) Vide Elliott 
| Vo Callow. 
| 2 Salk. 597 


. 
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De Simont) there has been an average loſs, and the verdict 
which the plaintiffs have obtained ought to ſtand. If it 
cannot be ſo applied, the underwriters are liable only for the 


. falvage of the jewels ſhipped in the name of De Simons; 


and, more having been paid into court, the verdict is wrong. 

1 have already ſtated, that by law the policy can only be 
applied to the intereſt of De Simons, the ſtatute having made 
it . other purpoſes.— But a great queſtion in the caſe is, 
whether the defendant has nor precluded himſelf from making 


that objection by paying money into court, therefore it will be 
neceſſary to ſee what ebe | 


& paying money into court has in 
the cauſe. „ 5 „ 
IIt admits that the plaintiffs have a right to maintain the 
action (a) and reduces the queſtion ſimply to the guantum of 
damages, which they are entitled to recover. 

In this caſe, if the defendant had not paid money into 
court, the plaintiffs muſt have been non-ſuited, for the execu- 


tors of Shultz could not have recovered on a policy made in 


-the name of De Simons only : but as the defendant has paid 


money into court, he has thereby admitted that the plaintiffs 


are entitled to maintain their action on the pokey to the amount 


of that ſum : but he has admitted nothing more. He does 
not, by paying money into court, vary the conſtruction and 


import of the policy, ſo as to entitle the plaintiffs to recover 


| (+P.104) 


beyond that extent. „ 5 
The queſtion ſtill remains, whether upon this contract the 
plaintiffs are entitled to more. In order to aſcertain that, it is 
incumbent on the court to examine and expound what the 
contract is. At the time it was made, it could only be good 


as an infurance on the goods which belonged to De Simons ; 


it is made in his name; it is a good and valid contract, as far 
as it reſpects his goods; but it is void as to all others. And 
the plaintiffs ſhall never be admitted to ſay that this contract, 


tho' apparently legal, is in fact illegal, as being made for 


their benefit; and yet they mean to avail themſelves of that 
"legality, and to recover damages upon it. 
zeſides this, we think that, (independent of the objection 
in point of law), the verdict is not ſupported by any fact of 
the evidence. The broker's evidence does not by an means 
prove that Shultz did not intend to make + diſtinct policies 
on the diſtin goods ſhipped in his own name, and that of 
De Simons. 5 5 
On the contrary, the making of two policies, each accord- 
ing to the value of the goods which were ſhipped in their 
reſpeftive names, 2nd the purpoſes for which that was — 
1 namely 


- 
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namely to one in the hands of Shultz, and the ether 
in the hands of De Simons, and the impoſſibility that they 
| ſhould by law take effect in any other way than as ſpecific poli- 
cies on the ſpecific- goods (which we are bound to preſume 
Shultz knew) are unanſwerable proofs, that he intended that 
the policies ſhould have the effects which the law gives them. 
The defendant underwrote the policy made in the name of 
Simons only; and it does not appear that he knew ogfeven 
heard of the other policy which was made in the name of 
Shultz. Then the evidence of one of the. witnefles ſtands 
wholly uncontradifted, and he ſays that De Simons (who is 
one 5 the plaintiffs) told him that this policy was made on 
the particular jewels ſhipped in his name. 7 
On the whole, we are of opinion, that this is a verdict both 
1 law and againſt evidence; and therefore muſt be ſet 
This action was brought for withdrawing ſuit from the Turner and 
mill of the plaintiffs, ſituated within the manor of Leeds, others, „ Pearte. Wl 
+ which ſuit they claimed as lords of the ſaid manor. The g. . B. 
defendant, at the trial before Mr. Baron Perryn, at the laſt 1 Fal z V. Ml 
aſſiſes at York, ſet up an exemption as being ſituated within 717. 28 
the manor of Whitherk cum membris, which was part of the An objeRtion to Ul 
ſhons of St. ee of Jeruſalem, the tenants of which „ mes an. WM 
manor had always been exempt from doing ſuit to the mill of covered after a „ 
the lord of the manor of Leeds. It appeared that the + manor (FP. 106) 1 
of M hitler extended into the manor of Leeds, and the de- trial, is not's Wl 
fendant brought evidence to prove that the houſes in reſpect ſufficient grovad 
of which this exemption was claimed were ſituated within 9/, i , 
that part of Whitkert, and were diſtinguiſhed by the mark of trial : but it may 
a croſs, The jury found a verdict for the defendant; and a bare ſome i 
new trial was moved for, this term, upon two grounds; rue ue — 7 
Art, that it was a verdict againſt evidence. Secondly, upon party applying 
an afhdavit, that it had been diſcovered ſince the trial, that e to hase 
five out of nine of the witneſſes on the part of the defendant, 
were intereſted in the event of the ka and therefore were 
incompetent, and ought not to have been received. The ground 
of their incompetency was ſtated to be, that they contributed 
towards the relief of the poor of Leeds, and that the over- 
ſeers of the poor had contributed twenty guineas towards 
carrying on this ſuit in reſpect of the work-houſe, which was 
one of the Sr. John houſes, and claimed a ſimilar exemption. 
In anſwer to this, an affidavit was made by thoſe witneſſes, 
that they did not know of this ſubſcription at the time they 


gave their teſtimony. ZN th ; | 
e : F 2 Sw . -3 
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 Cochell Serjeant, Nod and Topping, ſhewed cauſe againſt 
the rule; and as to the ſecond objection, they contended that 


at all: for in ſtrictneſs no perſon could be objected to as an 
$ mcompetent witneſs, after he had been ſworn in chief. In 
| (@) 4 Burr. Abrahams and Bunn, (a) where a witneſs was not objected 
| 2252. to till after his examination, Lord Mangfeld ſaid, in ſtrict- 
« neſs, the objection comes too late after he has been ſworn 
66 . chief, 8 and croſs- examined. The OT 
56 ; © of law, in this reſpect, is very wiſe, and ought to + 
; (TP. 106) & adhered to, for Ta ge er ay. be abuſea* and muſt 
% always occaſion a waſte of time.” But at all events, ſup- 
poling the objection could be gone into, ſome of the moſt 
material witneſſes did not know that the houſes to which they 
belonged did contribute towards the general fund at the time 
that they gave their evidence: ſo that all objection, in point 
of intereſt, is intirely done away from them, and there were 
others who had no intereſt whatever. | þ 


an intereſt in the cauſe, however ſmall or remote, that will ren- 
der him incompetent. Here the witneſſes not only claimed a 
40 ſimilar exemption in reſpect of the poor - houſe, but likewiſe con- 


tributed to the defence of this action. In the caſe of Abra- 
hams and Bunn, Lord Mansfield was only ſtating what had 
been the ancient doctrine in reſpec to witneſſes; and he cer- 


ny did not intend to recognize it in its fulleſt extent, for 
he ſays that it had been relaxed in modern times, and, in 


that inſtance too, he held the witneſs to be competent; there- 


fore it was decided on another ground. 3 
The counſel on each ſide alſo argued this caſe upon the 
merits; as to which, the court being of opinion, that the 
weight of evidence was in favour of the verdict, they alſo 
diſcharged the rule on that ground; but they firſt gave their 
opinions upon the other point. | : | 


competency of witneſſes is at the trial. The ancient doctrine 
| on this head was ſo ſtrict, that if a witneſs were once exa- 
B mined in chief, he could not afterwards be objected to on the 

(+ P.1 07 ground of intereſt. Perhaps + that ſtrictneſs may in ſome 


degree be relaxed by the cuſtom of ſuffering witnefſes to be 


examined conditionally, which is only waving the objection 
for the time. But ſtill the objection muſt be made at the 
trial. Beſides the affidavit on the part of the plaintiffs is an- 
. ſwered as to the bias which might be ſuppoſed to be on their 


it came too late, even if it were intitled to any conſideration 


Chambre and Lau, in ſupport of the rule. If a witnefs has q 


_ AsnnvussrT, J. — The re ular time for objeQing to the 


minds, 
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minds, for they ſwear that they did not know of any ſubſcrip- 


tion at the time of 8 their evidence. © 


| 3 ＋ 
' - BuLLEeR, J. — There has been no inſtance of this court's. 


granting a new trial on an allegation that ſome of the witneſ- 


ſes examined were intereſted; and I ſhould be very ſorry to 


make the firſt precedent. be FOR 

Anciently, no doubt, the rule was, that if th was any 
objection to the competency of the witneſs, he ſhould be ex- 
amined on the woir dire; and it was too late after he was 
ſworn in chief. In later times, that rule has been a little re- 
laxed ; but the reaſon of doing ſo muſt be remembered. It 
is not that the rule is done away, or that it lets in objections 


whieh would otherwiſe have been ſhut out. It has been done 


principally for the convenience of the court, and it is for the 


urtherance of juſtice. The examination of a witneſs, to 


diſcover whether he is intereſted or not, is frequently to the 
| ſame effect as his examination in chief: ſo that it ſaves time, 

and is more convenient, to let him be fworn in chief in the 
firſt inſtance ; and in caſe it ſhould turn out that he is intereſt- 
ed, it is then time enough to take the objection. But there 
never yet has been a caſe in which the party has been permit- 
ted after trial to avail himſelf of any objection, which was 
not made at the time of the examination; but in the preſent 
caſe there + is not the leaſt foundation for this court to inter- 

ole; for it cannot be ſaid, that the witneſſes were ſwayed 

y this intereſt in the leaſt degree. I do not ſay that it might 
not have been a ground to object to their teſtimony on the 
trial, ſuppoſing the whole of what was ſuggeſted by the plain- 
tiff was true : uri would have been neceſſary to have deter- 
mined another queſtion firſt; whether the houſes, in reſpect 


of which the witneſſes are ſuppoſed to be intereſted, were 


really houſes formerly belonging to knights of S7. John of 


Jeruſalem, before any deciſion could have been made on their 


competency; but at any rate we will not permit them to make 
the objection now. Where it appears that one or more ma- 


terial witneſſes who were examined on a trial were intereſted, 


it may afterwards weigh with the court as a circumſtance for 
| ting a new trial, provided the merits of the caſe are 


doubtful; but as a ſubſtantive objection, I am clearly of opi- 


nion that it ought not to be allowed. 


. Grost, J.—As to the competency of the witneſſes, it is 
not contended that in point of law we are bound to reje& their 
teſtimony now. This then is an application to our diſcretion; 
and the queſtion is, whether that ſhould induce us to rejet .. 


their evidence after. verdict. If this objection had been made 
8 | , | before 
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| before me at the trial, perbaps I might have admitted it : but 
then by the rule of hw, objections of this nature muſt be 
made at the trial. And if the: phintiffs will inſiſt upon the 


ſtrict rule relative to the incompetenc of witneſſes, the de- 
fendant has an equal right to avail himſelf of the rule that 


the object iq; now comes too late. F the rule was to 
cr. 109) examine on the voir dire: that indeed has been relaxed: but 
tis application requires us to go farther; and the affidavit 
ſtates no ſufficient groupds in ſupport of it. 
In the firſt place, it does not clearly appear, that the plain- 
tiffs did not know of the objection at the time of the trial. 
It is ſworn very looſely ; and if they knew of it at that time, 
that would be a deciſive reaſon for refuſing to allow it now. 
However although no new trial has ever been granted on ſuch 
an objection, I do not know but that, if a proper affidavit 
were made, it might have ſome influence on my mind, where 
the party apylying has merits; but here the weight of the 
evidence is in favour of the verdict. 
7 8 


(TP. 110) V. A QUerdia againſt the Record, oz againff Law, 
unt: new Trial not granted n the Equity 
ok the Caule, 


| Maby „ Jobs , Delf upon an obligation for 4ol. by iſo Shepherd: 
| Shephe-4, exe the defendant demanded oyer of the deed, and of the condi- 
of Edmurd x Wen winch was entered in hec verba; noverint univerſ pro 
e wn © A. Præſentes me ED WAR DU M feneri, &c. in 40 l. And he ſub- 
. 2 ſcribed it by the name of Edmund e which was his 

Falm. 266. S. , true name; the defendant pleaded non eft faftum tęſtatoris. 
0 w_— C. 'Che jury found that it was the deed of the ſaid Edmund Shep- 
ren - by £4. Feri the teſtator. And now it was moved, that notwith- 


mund — 3 ſtanding the verdict is found for the plaintiff, yet the judg- 
Oyer. Bond tu 


anna, ment Ought to be given againſt the plaintiff; for he declares 
ie true name, upon a bond by Edmund Shepherd, and ſhews x bond of Ed- 


but it as Ed- ward Shepherd, which is another perſon; and they never 
eg _— were the ſame, but diſtin names And although it be ſub- 


fattuw teftao- ſeribed by the name of Edmund, yet it is no part of the bond; |. 
ris. which being apparent to the court, the plaintiff cannot have 

Jury 75 n judgment, but ought to be barred; and of that opinion was 
coetot Kam ne the whole court. And although the; jury hath found it to be 


the deed of the ſaid Edmund, yet that” will will not help it, 8 | 
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he ought to have brought his action according to the bond: Judgment 
wherefore + it was adjudged, quod querens nihil capiat per durrens nil ca- 
billam. Vide Dyer 279. Shetbolt's caſe, and Watkins and 71 
Oliver ab Colver, Cro. Fac. 558. . r. 11 1) 
In ejectment, the pläntiff was a mortgagee, and claimed smith v. Page, 
by ſurrender, whereas the land was not copyhold, and de. M- 8 ty 
fendant claimed only by a voluntary conveyance. The verdict Xo! EN 
was for the plainrif, and the court could not ſet it aſide, and . gainſt the equi- 
grant a new trial, againſt the honeſty of the cauſe. ty of the caule, 
Upon non afſumpfit pleaded, the jury found for the plaintiff}, Dey v. the 
tho' the ducheſs gave good evidence of her coverture; and Dutcheſs of Ma. 


zarine. Hill. 8. 


the court would not grant a new trial, becauſe there was no y H 111. 8. R. 
reaſon why the ducheſs, who lived here as a fee /ole, ſhould SI. 46. 
ſet up coverture p avoid the payment of her juſt debts, New trial not 
Taxspass quare claigſum fregit. The defendant pleaded, oe , 
iſt. Not guilty. 2dly, He preſcribed for a certain way, lav, ante 
pun. at a common highway in Birkin, into, through, and boneftyandequi- 
over the plaintiff's cloſes, in which, &c. The plaintiff by eee ” 
his replication traverſed the preſcription, whereupon iſſue wass 
joined. At the trial of this cauſe, the council for the defend- ee an 
ant, having admitted the treſpaſs, called ten witneſſes, who 6.11 C. B. 
clearly proved the defendant's right of way. But it appeared 3 Wil» 272. 
upon the evidence, that this way did not lead from a common 8 


p hway, but did lead from a certain private ay in Birkin 3 ſcribes for a way 
— | 


n it was objected at the trial, that the defendant over the cloſe, in 
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which, c. and 


had not proved his preſcription to the way, it being laid in est. ber. I 
his plea that the /er minus a quo was from a common highway, minus a quo, in 
whereas the proof was, that it was from a private way; but his plea: verdict i 


for the defend- 


the right to the way over the plaintiff's cloſes, in which, c. © Tu . 


being clearly proved, Mr. Juſtice Gould, before whom the refaſed to grant. 

+ cauſe was tried, left it to the jury (nine of which jury had (+P. 1 12) 

a view) who found a verdict for the defendant for his right of 2 e tia, the 

And now Serjeant Leigh for the plaintiff moved for a new deen tried: 

trial, objecting that the defendant had failed in proving the 

preſcription, as laid in his plea; that the fermini 2 quo, and 

ad quem over what land ought to be laid, and proved with the 

utmoſt certainty. That here the terminus 2 quo was laid to 

be a common highway, but was proved to be a private way; 

and he cited Lit. Rep. 295. a | 

| Serjeant Burland for the defendant —The merits of this | 

caſe have been tried, and the courts do not grant new trials 

for any little lip in pleadings, where they ſee that the merits 

have been tried; but I ſubmit it to the court, that the ferminus Palmer 410. 

2 quo is not a material part of the preſcription ; the defendant 
5 | | is 


merits having 
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place in which, c. he pleads that he has hat right by pre- 
eniption ; the material part of which pre/cription is confined to 
the /2cus in quo. The plaintiff could not have replied that 
the terminus à quo was from a private way, abſquę hoc, that it 
was from a common highway, becauſe the merits could not 
have been tried upon an iſſue taken on that traverſe. 
Lord Chief Juſtice, De Grey. This is a motion for a new 


trial, becauſe the defendant, in his plea, has miſtaken one 


abuttal of the way; if a new trial was to be roms, me 
the 


defendant. would amend his plea, according to the evidence, 
$ and would have another verdict, in all human probability, 
having given ſuch clear proof of his right by many witneſſes, 
(P. 113) + — this record, it is certain that thę defendant was 
5 bound to prove his right of way as it is pleaded; he has 
| proved it to a common intent; the terminus 2: quo is pleaded 
to be a common highway, (it is not deſcribed to be the king's 

_ highway,) and a common highway may be a private away in 


common ſenſe and underſtanding; however, the merits have 


deen tried, and therefore a new trial ought not to be granted. 

____ 'Nares Juſtice. —T'am of the ſame opinion; and the court 

never grants a new trial, when they clearly fee the merits 
have been fairly and fully tried. 

pleading a right of way, you need not deſcribe ; the-fermznns 

a quo, becauſe the plaintiff may reply extra viam, which will 


be a matter for evidence. 
New trial refuſed per ratam curiam. 


- ** 


Edie and another This was an action, brought by the indorſees, upon u- 


> Eeft-Invws foreign bills of exchange, drawn by colonel Clive, then in the 
T 1 in. : Eaft-Indies, upon the Eaft-India company, and accepted by 
B. RA. 2 Burr. them, payable to Mr. Campbell or order, then alſo in India, 
+} and indorſed by Mr. Campbell to Mr. Robert Ogilby. One of 
| olaintiff on ene theſe bills was by ſuch indorſement directed to be paid to 
count, right; Robert Ogilby or order, 1n the uſual way of indorling ; and no 


for the detend- diſpute or queſtion aroſe upon it. The other bill was alſo 
ant on the ſfe- 


cond, wrong; ” My 7 . 5 
evidence of uſage © or order, were originally OMITTED in this indorſement, 


. and afterwards put in, by another hand, before the trial. 

526k nimittes, Theſe bills, ht indorſed by Mr. Campbell to Mr. Ogilby 
| new trial grant- (Without adding the words or order in the indorſement of the 
(TP. 114) latter) were þ by him indorſed to the plaintiffs Edie and Lard, 
ed, but verdict OT Order. ; | | 155 Fi : 
| ſet aſide gene- Ogilby became inſolvent ; and the queſtion then was, Who 


eye was to bear the loſe ; whether Mr. Campbell, or the plaintiffs 1 


for 


- 


is called upon in this action to ſhew bis right of way over the 


Gould Juſtice —I am of the fame opinion; and that in 


indorſed by Mr. Campbell to Robert Ogilby ; but the words 
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{for the Ball- India company were no more 3 ſtake- 
holders. ). 

The diſpute aroſe only upon this later bill : for the firſt 
bill was given up at the trial, by the counſel for the defend- 


ants; and a verdict was: taken for the pling upon that 


count. But 

On the ſecond, an objection was taken to the want of the 
words or o, 8 ” which the defendant's counſel inſiſted 
were neceſſary to be originally inſerted by the indorſer; and 
that the OM1sSSLON of them was equivalent to the moſt re» 
firitive words that he could have made uſe of in order to 
limit the pay ment. And accordingly, on this ſecond count, 
a verdict was found for the defendants.  _ 

Mr. Morton, of counſel for the plaintiſſs, having moved 
for a new trial, Mr. Norton and Mr. Wedderburn now ſhewed 


cauſe, on behalf of the defendants, why a new trial ſhould 


not be granted. 


In ſupport of the motion, Mr. Morton and Mr. Yates bad . 


cited the three 2 caſes, vix. More v. Manning, . 1, C. B. Hill. 
Comyns 311. in point: where it was holden, © That a pro- 6 G. l. 


« miſſory note to pay one or order, is aſſignable toties guoties 
« by the indorſee or indorſees, though the words or order be 
1 Wn ſoot in the indorſement.“ 
+ Acheſon v. Fountain, 1 Strange 5 57. in point alſo; it 
vg there holden, That an indorſable note indorſed to 


* indorſee or order: for the /aw interprets the + aſſignments ( 
to be in the /ame manner as the note is drawn.” - 

And Evans v. Cramlington, in Carthew 5. and 2 Ventris 
399 310. which was ſaid to be applicable: to the preſent | 
caſe 

They alledged, that. every indorſement impor that the 
value bas been received by the indorſer: and 

romiſſory note or bill of exchange, © ieinally made 
Fee to one or order, is in iti o! naturr nable; and 
me aſſignee has the whole intergſt in it, and may aſſign it as 
he pleaſes; and any reſtriction or conſinement of his aſſi 185. 


ment of it is contrary 10 the nature of the thing, and there ore 


void. 

An indorſement is an aſſignment, and, for the reaſons 
aforeſaid, is not reſtrainable by the omiſſion of words, or 
even by negative words; and if it be given in blank, it may 
be filled up by the indorſee or wi any one * even in the 
face of che court, at the trial“. . 

- Having 


t ia B k. 
Trin. 1723. 
B. without ſaying or order, is an indorſement to the (+ Ef, I. 


FP.115) 
3 24g } 
4.J G.) 


T See Comyry 


312. accurd, 


(#P 117) 


\ 
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Having thus eftabliſhed this principle, That the bill of 

« exchange being ovrginally made aſſignable and negotiable, and 
„ being in its own nature aſegnable, muſt continue aun. ſe, 
« and that the law will interpret the aſſignment to be made 
© in the manner in which the bill is drawn, although 
«© the words or order be omitted.” N | 
They grounded their motion for a new trial upon theſe 
have found directly contrary to this ſet. 


wo foundations: 
"- oft, That the ary 

fled Jaw, and have founded their verdict upon the cusTou 
oF MERCHANTS, whick they ſuppoſe to be quite the con- 
trary; and of which cuſtom of merchants evidence was per. 
nytted to be given at the trial: which evidence ſhould not 


* 


(TFP. 116) have been + allowed. For the cuſtom of merchants is pan 


of the law of Eng/and ; and the law of England being al- 
ready fully ſettled on this point, no evidence in contraditiion 


to it ought to have been admitted; nor can any finding of a 


jury alter it. | | | 
Adly, That i/ the counſel for the plaintiff had apprehended 
chat ſach ſort of evidence would have been gone into at the 
trial, they could and would have produced better and fuller 
evidence than they did, to prove that the cuſtom of merchants 
was really and in truth and fact agreeable to the law as ſet- 
fled; and they alledged that no fat of uſage was proved at 
the trial, to ſupport a notion, that the acceptor was not liable 
upon ſuch an indorſement as this. 1 | 
Mr. Norton and Mr. Wedderburn, contra for the defendants, 
inſiſted that the preſent verdict was right, and ought to ſtand. 
It has been urged, 1ſt,“ That this bill is in its nature nege- 
« #iable ;” and adly, That being fo, it cannot be reſtrained 
„ by this or any other indorſement.” | 
As to the firſt :— They agreed a bill of exchange to be ne- 
8 in its nature; but it does not follow, they ſaid, that 
uſe it was once ſo, it muſt therefore always continue fo; 
for the payee has the abyelute property in it; he is the pur- 
_ chaſer of it: and why ſhould not he limit the payment of it 
as he pleaſes ? No man can be 7jured by this; no man can 
be deceived by it: it cannot be attended with the leaſt incon- 
venience. „„ | 
No caſe can be cited to the contrary. The cafes that have 
been cited do not apply to it; as will appear preſently. 


+ An imperfe# indorſement, an indortement in blank, in- 
deed may be fupplied-: but the owner may, if he thinks pro- 


per, indorſe it negatively and upon terms; and then the 
| T2 : indorſee 


0 


jndorſee tales it upon thoſe terms, and under that reſtriction, 
which the indorſer has expreſsly impoſed. upon it. 
This is no more than a 1 e e to receive the 


Fe 
py Rs true, * That ⸗  indorſement intent; ephb_is 
« ceived by the indorſer.“ an indorſement may be fo 


worded as . ſhew that the 1 remains in the indorſer: 
as for inſtance, „Pay this bill o my te ward, and to no other 
« perſon 3” or, © Pay to ſuch a one for my uſe, and to ne 
« other perſon whatſoever.” 
And whether he has or has not ſo limited it, is a queſtion 
of fa, not of law ; and it depends upon: the cuſtom of 
merchants. 
The caſe of More v. 3 does not contradict our 
inciple: it does not appear that that was an indorſement in 
bank which, it is agreed, does not deſtroy its negotiability. 
The aſſignment was there treated'as an abſolute aſſignment to 
Witherhead : it muſt have been an indorſement in blank; 
and the caſe goes upon that ſuppoſition : however, that came 
before the court upon demurrer. 
| The caſe of Acheſon v. Fountain was only a 2 queſtion; 
Whether the plaintiff's evidence ſupported her declaration 
but her demand was full and clear, vithout thoſe words. 
The caſe could not require the reaſons there given: therefore 
they are at beſt extrajudicial, or perhaps added by the 


reporter. 5 „The court ex- 
+ As to Evans v. Cramlington Tis nothing like this caſe; (+P.118) 
nor is any inference to be drawn from it, preſſed them- 


Beſides, all theſe caſes are only _ promiſſory notes, which iclves to the ef- 
depend upon our municipal laws: and promiſſory notes are, nia yrs 3 
by the ſtat. of 3 and 4 Ann. c. g. put upon the fame foot with ae, ee 
inland bills of exchange. that coſe agrees 

But foreign bills of exchange ſtand upon quite another OR INOS 
foot ; I namely, upon the general law and cuſtom of mer- f Wed Ink. 
chants. And the verdict ſuppoſes and proves the cuſtom of 283. 
merchants to be with the defendants : and the evidence of 
ſeveral eminent merchants and experienced perſons at the 
trial, was agreeable to the finding. And if they couls have 
encountered it, why did they not ? 'Their omitting to do fo, 
is ſurely no ground for a new trial, 

Mr. Merton and Mr. Yates in reply.—They admit the | 
queſtion to de, What is the true conſtruction of ſuch a 
* reſtrained indorſement as this is. ?” And certainly this ſort 


of imme makes, or rather continues, a bill of exchange 


FRAN 


CS. 1c 
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38 negotiable. Meſſieurs Edie and Lard are in 1 5 


caſe of every common indorſe. 

The 1. ran = have cited are plain and clear on our 
fide : on the ot de, they ſuppoſe ima nary circumſtan 
which did not really exiſt in them. © 7 


Tue determinations upon promiſſory notes, prove « that 


« the law was likewiſe ſo upon 3%, ab bills of exchange.” 

The eg of 3 that * would have been cogent and 
binding uld have been a refuſal to negotiate 2 
bill with 1 a limited and reſtrained indorſement. 

+ If this bill was to go back to India, proteſted by Meſ. 
freurs Edie and Lard for non-payment by the company and 
the indorſers, undoubtedly the drawer would be liable to Mr. 
Edie and Mr. Lard, for the payment ot it. 

Lord MaxsTIELD.— I thought, at the trial, that the de- 
fendants might be at li to go into the uſage of merchants 


upon this occaſion. | And Mr. Race, the caſhier of the Bank 


of England, gave evidence, That the Bank, if ever they 
« diſcounted theſe bills not indorſed to order, did it only upon 
* the credit of the indorſer ; but that otherwiſe they would 
i not take them, not conſidering them as being negotiable.” 


Mr. Simon, a very eminent and experienced merchant, de- 


poſed, That he conſidered the omiſſion of theſe words as 
reſtrictive of the indorſement to the particular individual 
perſon ſpecified in the indorſement: and he added, that it 
was, in his opinion, merely in the nature of a perſonal auths- 
rity, to receive the money; and was not negotiable. 

So Mr. Grant, another witneſs on the part of the defend 
ants, declared his opinion alſo-to be. 

So alſo Mr. Regnier, their fourth and laſt witneſs. "Theſe 
were the four witneſſes for the defendants. 

The plaintiffs, on their part, called Mr. Richard Cope, 
partner with Mr. Heneyweod the banker: but they were miſ- 
8 1 in him; for he agreed with the other four witneſſes 
er 

thee witneſs called by the plaintiffs was Mr. Uadney : 
who thought it ſufficient without the words © or order” and 
atteſted that he 4 had himſelf diſcounted one, and ſaid he had 


paid, he believed, fifty bills, where the words or order,” 
were omitted in the indorſement. 


Mr. Macbean, a notary public, alſo in his opinion held the 
— of a bill of exchange to be negotiable, notwith- 
ſtanding the omiſſion of theſe words: and that no objection 


of this fort was ever made. Indeed if the bill ſhould be in- 


* 1 Pay the contents io A. B. only,“ it was looked 
ag: 


2. 


2e gag. 28 22 
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upon, he ſaid, to be a reſlriction of the payment to A. B. 


ought to find for the plaintiffs. 


adding the words © or order.” 15 


- 3 


perſonally. +7 T 
Mr. Uny and Mr. Anderſon depoſed. to the ſame. effect, 
« that the omiſſion of the words or. order, did not prevent 
« the negotiabilit . VVV 
But the plaintiffs did not, however, come prepared with 
particular witneſſes to the uſage in ſuch caſes; not expecti 


* . 
* 


that the evidence in ſupport of ſuch an uſage, would have _ 


been admitted. 


1 told the jury, that by the general law, (laying the 2% 
out of the 21 the nde would Abe he OE. 
the original bill, and be an ab/o/ute aſſignment to the indorſee 
or his order. „ 33 ob ps 
And after having told them that this was the general law, 


* 
5 


then J left it to them upon the particular evidence of the ä 1 


VSAGE, that had been laid before them; and recommended it 
to them to conſider well of this evidence; and told them, 
that if they found an usa GR, ſo effabli/hed and ſettled amongſt 
merchants and traders as to be clear and Lee. and beyond 
doubt, they might find a verdict for the defendant. upon that 
ſecond bill: but I directed them, that if they were doubtful 
of the uſage, or if the uſage appeared to them not to be fully 
+ and clearly eftabliſbed, or to be the other way, then they (TP. 121) 


told them, that the queſtion aroſe upon the inſolyency of 


Ogilby, the firſt indorſee; and that it ought to be conſidered | 


by them, 20) it was that gave the truff to Ogilby ; for he that 

ewes the truſt, ought to run the riſque of his credit. 
I obſerved, that this indorſement was made by Mr. Camp- - 

bell, the payee, to this Ogi/by; and if he meant to truſt 


Ogilby, it was bat reaſonable that he ſhould be the perſon to 

ſuffer by Ogi/by. And it was clear: that he meant to truſt 

Oily with the money : for it is acknowledged on all 'hands, 
at 


that Ogi/by himſelf had a right to receive it of the company, 
whether he had a right to indorſe the bill to another perſon 
or not. : | Ge ET 
The jury ſtaid out a conſiderable time, and then brought in 
a verdict for the plaintiffs, upon the bill indorſed to Ogilly or 
order, (which was not diſputed :) but they gore their verdict 
for the eee. upon that count which declared upon the 
ſecond bill (for 20001.) which was indorſed to him WIT Hou 


In the whole courſe of the evidence, no one fact was 
proved, where the indorſee to whom a bill was indorſed, 


1 PEPE sss. 11, 


without adding the words, © or order,” ever afually Low 
the money, ſo as to put him upon diſputing the point. 
Since the trial T have looked into the caſes, and have con- 
ſidered the thing with a great deal of care and attention, and 
thought much about it: and I am very clearly of opinion, 
that I ought not to have admitted any evidence of the parti. 


| (＋P. 1 22) cular ar vfage of merchants in ſuch a f caſe. Of this, I ſay, ] 


am now fatisfied ; for the /aw is already SETTLED. 

I lay the cafe of Evans v. Cramlington out of the way, a; 
| — do not fee that it is much applicable to the cafe now be. 
But I go upon the two cafes of More v. Manning, and 
Acheſon v. Fountain. The former was an a//umpfit upon a 

promiſſory note, given by Manning to Statham or order. 
Statham aſſig it to Witherbead: and Witberbead to the 
plaintiff. Upon a demurrer to the declaration, exception 
was taken, * becaufe the aſſignment was made to Vitherbead 


« «without faying to him and order; and then he cannot affign. 


« it over.” But it was reſolved by the whole court, that it 

Was god: for if the origina/ bill was affignable, then, to 

whomfoever it is aſfigned, he has a/ the intereſt in the bil, 

RJ and may aſſign it as he pleaſes. And very right that was: 

for the main foundation is, © what the bill is in its original? 

And wp tf as that note was originally made py to 

Statham and order, they held the aſſignment of it to Wither- 

head to be an abſolute aſhgnment to him, which comprehended 

his aſſigns. It could not be an indorſement in blank ; becauſe 

it is ſtated, © that the aſſignment was made to Wrtherhead, 

« without faying to him or order.” The point refolved was, 

that the aſſignment 70 Witherhead was abſolute. The words 

added at the end of the report are inaccurate, and might, at 

firſt view, occaſion a little confuſion: but, to be ſure, the 

court went into an additional argument, which the reporter 

has omitted to particularife. But the declaration /efs out the 

| aſſignment ; which is “ an aſſignment by Statham to Wither 
« head, omitting to add the words and order.” | 

(FP. 123) t Then as to the other caſe of Ach:/o v. Fountain. The 

"_ *" plaintiff had declared upon an indorſement made by Willian 

Abercrombie, whereby he appointed the payment to be 

« to Louiſa Acheſon or order upon producing the bill in 

evidence, which appeared to be originally made payable to 

Abercrombie or order, yet Abercrombie's indorſement was only 

this—* Pray pay the contents to Loriſa Acheſon.” It was 

objected, . that the indorſement did mo? agree with the de- 

« claration.” The court, notwithſtanding this, gave judgment 


upon 


n e — 7 RIAL 8. 15 | x. 


« z bill is negatiable, without H_ thoſe words to the in- 
« dorſement.” And though the plaintiff might, perhaps, 
have had leave to amend his declaration in the point obj 


to, yet the declaration came before the court unamended : ſo 


that the objection came with its full ſtrength; and the court 

e their opinion upon the point, as a matter of clear ſettied 

15 : for the whole court were of opinion, that it was well 

« enough, that being the legal import of the indoriement z 
pl 


« and that the plaintiff might, upon this, haus indarſed ii over 


« to another, who would be the proper order of the frft in- 


« dorſer. And accordingly, judgment was given for ihe 


4 plaintiff,” . T | 

A draft drawn upon one perſon, directing him © to pay 
« money to another, or order,” is, in its original creation, 
nt an authority, but a bill of exchange, and is negotiable. It 
belongs to the payee to do what he thinks proper with it, and 


to uſe it as beſt ſuits his convenience. It is bis property ; and 


he may aflign it as ſuch, and to whom he pleaſes: and his 
direction e e e. is a direction © tg 
« pay it to him or Bis order;” for he aſſigns his wales pro- 
perty in it, and has had a valuable confederation for fo doing. 

Another thing obſervable is the abfurdity of the 5pinion of 
the merchants, (which they avowed to be their opinion,) 
« that a bill thus indorſed was not to go to the executors or 
« adminiſtrators, in caſe of the indorſee's death; whereas 
there can be no doubt, that ſuch an intereſt is #ran/miffible to 
executors or adminiſtrators. 5 


The words or order” are not neceſſary to be inſerted in 


the indorſement, any more than the words executors or ad- 
© mint/{rators,” are neceflary to be added to it. s 


P. 124) 


The point now in queſtion has been already ſclemniy ſettled 


both in the court of bench and common-pleas, by the 
two adjudications that have been mentioned: and therefore 


witneſſes qught not to have been examined to the w/age, after 


ſuch ſolemn determinations of what was the law. 
Therefore there ought to be a new trial. 
As to the 
For the verd 


. muſt be ſet aſide generally, not in part only. 


Yet this verdict is agreed to be right upon the fir ff count; 
and that is found for the plaintiffs; therefore there ought to 


be no coſts. upon granting à new trial in the preſent caſe: 
lince the merits were a/ways clear for the plaintiffs, on the 


tried, on the ſecond. 2 
Mr. Juſt. Deniſon concurred in toto. 


f count; and it now appears that nothing remained to be 


dne ü e eee indiincnts 


* 


This 


(TP. 126) 


NE ] ls. ESS. II. 


Ind verdit upon the ſecond count is not well founded. 
The point in queſtion | * dot eker but matter of 


law. 
(FP. 1 25) 7 Lnever-before heard * this vouon o of a 2238 aſlgr- | 


ment of a negotrable bill. 


Wbere a bill is originally — payable to A. or border, it: 


is of courſe and in its very eſſence negotiable from hand to 


hand. An inland bill of exchange is aſſignable in its nature 
toties and promiſſory. notes are now put upon the 


ſame foot with them. Foreign bills of exchange are Equally 


fo, by the law of merchants, and by the ſettled determinations 


of courts of law in England. 


This is a matter of /aw : aided n is clearly and fully 


fixed. There is no inſtance of a reſtridtiue limitation, where 
a bill is originally made payable to a man or order.. 

I never heard of an indorſement to A. only. In 3 
the -indorſement follows the nature of _ thing indorſed ; ; 
and is equally negotiable. 


But at leaſt, Here is no fach ee ee as . 1 is no- 


thing from * to collect an intent to limit and reſtrain it. 
The law has determined that the bill is negotiable in itſelf; 
and there is no law to the contrary, nor any pretence for it in 
the preſent caſe. And it would be infinitely inconvenient, if 
it ſhould be otherwiſe ; for as no circumſtances at-all appear, 
it would dettroy or diſturb that certain which een 


of this nature require. 


An executor or adminifirater. x may. een a bill or pro- 


miffory note, within the cuſtom of merchants. ' In the caſe 


of - Rawlinſon'v. Stone, M. 20 C. II. B. R. upon a writ of 
Str. 20 error from C. B. an inland * bill of exchange was made pay. 


able to A. or order: A. died, and the adminiſtrator of 4. 
aſſigned the note to the plaintiff in the common-pleas, for 
whom that court gave judgment upon demurrer. The court 
upon argument of the writ of error here, held, « that the 


«© executor or adminiſtrator might aſſign it over :” and they 


affirmed the judgment of the court of common-pleas. The 


executor or adminiſtrator is only aſſignee in aw, not in fact 
yet they held that he might aſſign it by the aof executor 


ſo, the indorſement virtually included it. 
Now the preſent caſe includes that, and more: for here, 
the firſt indorſee was an aſſignee in fact. And it ought to be 


ſo, for the ſake of certainty, and for the benefit and conve- 
nience of trade. - No intention appears. bere to reſtrain it: 
and in general, the Jaw e it is a gnable, VV 


And 


or adminiſtrator; and that it was the common | 00 to do 


ere 


„ „e Aww 1 = 


d. And it is not material when or how filled up: for: 

of every tay's/ practice ro fill up the indorſement longiafter 

To made; nay even in ''court;-atthe'trial. © © 7 2 et; 

Ne Iwill not give any opinion whether the ——— | 
7 have limited his 2 — by ſome clear _ 

it WM words,/ if in ſact it ann his intention to li 

to reſtrain it. | 

re — intenciod appears: „ be g/ 

de 10 the law is ſettled; 5. that ene N _ na- 

ly WM % ture of the thing aſſigned “. 

NS And the law beiß already ſo ſettled; 3 ought not to 

* have given their . upon an opinion contrary to it. 

A new trial ought — to be granted: but vo coſts 

te | ſhould: be paid: for the reaſons already mentioned. | 
| Mr.' Juſtice Fofter concurred that there ſhould be a new 

al, trial; becauſe it is a verdict againſt a known and 88 

1 of law z as appears by the two adjudged caſes 


8 Comyus and Strange. Therefore it ought: not to have aer. I 27) | 
0. i ery at al. e en e eee 8 


It. Much has been ſaid abitat the coin of ee 7 — 

f; _ cuſtom of eee or law of merohante;* is _ law of the 

10 kingdom, and is part of the common lau. ST $895 

if cople do not ciently diſtinguiſh e e = 

Ir, different ſorts, the = diſtinction is between general cuſtoms 5 

ns WW (whichare part of the common law) and local cuſtoms, (which — 
are not 10.) This cuſtom of merchants is the general law of 

0 the kingdom, part of the common law; and therefore ought 

aſe not to have been left to the jury, after it has been _ 

of ſettled by judicial determinations. 

1 But there ſhould be no cet paid upon this occaſion / be- 

4. cauſe the verdict is both againſt law and againſt the opinion 


jor and direction of my lord chief juſtice, _— __ ey _—_ 
art aud is with the Bee on the firſt. 


be Mr. Juſtice Milmot was of the ſame opinion - . 2 | 
aj | The /aw with regard to this point, is' ſettled and fully Ms F 
he _ bliſhed'by the two caſes which Ponger, 2 * _— 
t: * — and proper principles. 74 1 
or i his orig al contract is; to pay to ſuch perton or per- 
00 4 „Ae or his aſſignees or their aſſignees ſhall 
| direct : and there is as much privity between the laſt in- | 


Fs dorſer and the laſt aſſignee, as between the drawer and the 
be firſt payee. When the payee aſſigns it over, he does it by 
we laweof merchants; being a choſe in action, not aſſignahle 
* by the general law. And the indorſement is part of the ori · 
i ginal contract, and is incidental and 3 to it in tdbe 
on Vol. II. G nature 


3 


—— — — nd 


— es 


= 
1 

' 

1 

. 

; 

; 

1 

i 
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nature of it z and muſt be underſtood and in to be 
made in the ſame manner as the bill was drawn. And the in- 


(rr. 128) dorſee holds it in + the ſame manner, and with the ſame pri- 


vileges, qualities, and advantages, as the original payee held 


it z that is, as an aſſignable negotiable note, which be may 


indorfe over to another, and that other to third, and fo on 


at glenſure. 


There is a 
authority to receive it,” and transferring it over 
ment. And I doubt whether he can limit his ind 


indorſe- 
ement of 


it by way of aſſignment or transfer to another, ſo as to pre- 


clude his aſſignee from aſſigning it over as a thing negotiable. 
For the aſſignee . a valuable 2 and 
therefore purchaſes it with all its privileges, qualities, and 
advantages; one of which is, its wh ee bee, Bu 

To be ſure, he may give a mere natad ty to a perſon 
5 to receive it for him; he may write upon it — © pray pay 
10 the money to my ſervant for my uſe ;” or uſe ſuch expreſ- 


fions as neceſſarily import that he does not mean to indorſe it 


over, but is only authoriſing a particular perſon to receive it 


for him and for his own uſe. In ſuch caſe, it would be clear 
that 20 valuable conſideration had been him. Butat 


leaſt, that intention muſt appear upon the face of the indorſe- 


ment, Whereas here, no ſuch thing nor any thing tending 
to it, pon the — of the indorſement : it is a ge- 
bs cont 


neral without any reſtriction at all. 
The principle I rely m__ is the paying a value confuder- 


ation for the . 

In the caſe of More v. Manning, (which i it in peint,) thoſe. 

N Comyns, words added at the end, © that at a trial, when a bill is 
„ given in evidence, the party may fill up the blank as he 

( +. 129) “ pleaſes, are redundancy. And 3 — could 


not be an indorſement in blank : it appears otherwiſe from the 


caſe itſelf. It was made to 'Witherhead, but nn ſaying 


to „ him and order.” 


So the other caſe reported in 1 este 5 57. is likewiſe | 


in point. And there is no difference, whether the determi- 
nations be on promiſſory notes or on bills — exchange; it is 
juſt the ſame thing; becauſe it is to be governed che ſame 


rule. 
Fountain, which is 


There is another caſe in Carthew, 403. Fiſber v. _ 


9 2 that ſhews this to be 2 _ determination; (though 
the 


great deal of difference between giving a naked 


(He cited a a manuſeript report of the caſe of Acheſon v. 
by Sir John Strange: which 
agreed with bee ee n's report of it.) 


- the ſtate of that caſe was indeed juſt the reverſe of the preſent 
caſe.) It was a bill of exchange, papable to T. 8. who in- 
4 Mr. 24 J Fiber brought his ation as indoor.” The 
« Mr. Fiber.” Hi | his action as i. r. The 
deſendant demurred to the declaration, — > 
ment was not to #;/her himſelf, but to bit order; but the 
court held that Fiſber might well bring the action: for, 
oy wit tradeſmen, that form was commonly uſed, though 
« in to be made payable to the perſon whoſe order is 
« mentioned.” And Fiſher had judgment. 
Therefore a note indorſed over to A. would enable him to 
indorſe-it over to B. and ſo on. For the convenience and 
courſe of trade is to be attended to: the intention is to be re- 
not the form. TOE PET 
The cuſtom of merchants is part of the lau of England: 
and 1 of law muſt 2 notice of "= auch. / 
+ There may indeed be /ome queſtions depending upon 
cuſtoms amongit merchants, where, i there be a douBT (FP.1 30) 
about the cuſtom, it may be fit and proper to take the opinion 
of merchants thereupon : yet that is only where the lat re- 
mains doubtful. And even there, the cuſtom mult be proved 
by fas, not by 0PIN10N only: and it alſo muſt be ſubject 
to the controll of law. And ſo was the caſe of Hawtins v. 
Cardy, reported in Carthew, 466. and in 1 Salk. 65. There 
the defendant had given a note under his hand, © to pay un- 
“ to E. G. or order, a certain ſum of — Z. G. by in- 
« dorſement on this note, ordered PaRT of money to be 
« paid to the plaintiff. Upon which this action was brought: 
«© and a ſpecial cu//om amongit merchants was laid in the de- 
«© claration, according to the plaintiff's caſe.” Upon a de- 
murrer to this declaration, it was adjudged, * that this is a 
_ « 4wid cuſtom; becauſe by means of ſuch diviſion, the de- 
«* fendant would be ſabject to as many actions, as the per- 
© fon to whom the note was given ſhould think fit; and this 
« upon a ſingle contract, which ſubjected him to one action 
« only.” This warrants what I ſaid, That the original 
contract muſt be looked into.” Here the original contract 
abi bill; and the indorſee is in the place of the ori- 
ginal payee#® age 12 85 
The two caſes of More v. Manning, and Acheſon v. Foun- 
tain, ſerve to prove, © that there is no ſuch cuffom of mer- 
* chants as the defendants pretend :” for they could not have : 
been ſo determined as they were, if there had been ſuch a 
cuſtom of merchants. 8 e 
eee 3 Therefore 
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Therefore theſe judicial determinations of the point are 

xx MERCaTOREHA, as to 25 queſtion: for they ſettle what 
Fr. 131 ) ir the cuſtom + of merchants ; which cuſtom is the /ex merca- 

toria, which is +> # coſt of the law of the land; but this finding 


of the jury preſent caſe, is directly contrary to the lex 


mercatoria 1 Tay” ſettled and eſtabliſhed * regu adjudica- 


tions. 


Therefore che verdict ought to be ſet adde: ü Put it ſhoul 4 


be without coſts; for the reaſons already ſpecified. | 


Per Cur. unanimouſly. 


The verdict was ſet aſide, and a new trial ordered; 1 1 bn 
without coſts.) a 


Reavely » This was action of treſpals vi et armis, for taking five 
Mainwaring, <q boys, apprentices to the plaintiff, out of the hands of the 
H. 2 G. ill. Phintiff 
B. R. 3 Bur, Lord MANSFIELD, who tried the cauſe, reported the 


1306. 
Treſpaſe ſor erſlente. 


Theſe were apprentices larly bound to Reavely, f 
king fiv ; pp regu 7 Jo or 
ee toy the ſea ſervice. > =O action was treſpaſs vi ef armir, for 


the plaimiff, out J 
of bis hands. taking them 


| It was proved, on the part of the intif, that they were 
| rentices diſ · P p 
? 7 ry by juſ. voluntarily indentured to him, and were by his direction 


tices at ſeſſions, 
8 delivered to one Jones, to be kept by him, to prevent their 


an intention to thro or away. Part of Jones's houſe was CR Part a 


ſell them in public ouſe. - 


58 Ze The juſtices at Weir ſeſſion of gaol delivery, upon a com- 


plaintiff into the Plaint of “ an intention to ſell them in Guinea,” diſcharged 
” hands of Jones, them. 


to bekeptſafely: Reavely ordered thei to be put into the hands of Jones. 
Walker ſent a 


ae to Jones to Walker ſent a note to Fones, to deliver them to the lieute- 
deliver them to nant of a tender of a man of war: who thereupon delivered 


de of a them, and took a receipt for them. 
of war. They This was the evidence for the plaintiff. 


 wereaccordingly On the part of the defendants, it appeared that one Lane 


delivered. told Valter of the boys complaints, and of the affecting 


Walker, wbowas 
ee as ſcene that he had ſeen. 


One of the boys alſo gave evidence of Blackwood's picking 
(T 4 : 32) them up; and of their being deceived, and ll uſed at 
on” $3 boys 5 + s, and their endeavours to eſcape. That 
being diſcherzed, Pell came to the priſon: and the boys made their complaints 


obtained their 


„ them. Upon which they were ſent for to the court-houſe: 


the king, and And they all made their complaints to the juſtices, of their 


bad given Jones being deceived, impriſoned, ill-uſed, c. and their appre- 


a guinea to fake 
care of them till benden of being ſold. 


he ſeat for them, | | | The 
_- 5 


_”. "-."-E 
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- They went with he I conſent. They begged 


char py from being kept as priſoners. Whereupo 


The plaintiff next morning ſent coaches to carry them Verd'& for all 
aan. They reſiſted. Waller (who was heutenant: of a the defendants. 


man of war) being erg aſked them if they were willing ah 0 7 nd | 


ſerve the ki y aſſented. H ſent, . [| armis, 
9 ng. ; preſs-gang. ary 52 this 


Juſtices to be ſet at liberty. They were brought into court — oy Oo 


before the juſtices as priſoners; but no commitment being bern found 
ans the juſtices diſcharged all and each of them, gvilty, becauſe 


y writing againſt their names diſcharged.” © one 15 pref 


V. — ue a ones to keep them that nig t. But there was But as it was an 
no order to liver them to Walker : they were —_ diſ- 2 ation as» 


t uſt him, new 
if they were willing to ſerve the king: to > which they _ | OE for 
aſſented. And Walker gave Jones a guinea to Tag care of 'Þcaftionagainſt 
them that night. 9 e 
At the trial, all the defendants were found *« not guilty; ?“ 
as well the juſtices, as the lieutenant. 
Mr. Yates now ſhewed cauſe againſt a new trial, winch 
had been prayed by the plaintiff. 
He inſiſted, that as the boys were in the hands of Joner, 


who, he ſaid, was agent to the plaintiff, and delivere — 


to the lieutenant who commanded the preſs-gang, upon a 


note from Walker, and took a receipt for them from + him, 
here was no force; therefore treſpais vi et armis will not lie. 
It ought to have been an action upon the caſe, or an action (Fp. r 33) 


upon the ſtatute of labourers: *. which, he cited Bro. Abr. 


title Labourer 21, 28. as in point. 6 Mod 182. Queen v. 
Daniel, (the ſecond reſolution) is in point alſo, that a 
« common action of treſpaſs will not lie, for enticing an ap- 
«© prentice or ſervant from his maſter, if there be no force.” 
And here, Tues s delivery was the delivery of the plain- 
tiff; he was the owner's agent. 
Mr. Solicitor-General, and Mr. Morton, on bebalf of the 
plaintiff, did not diſpute the /aww, but the fad. 
The 7uftices diſcharged the boys: they were put into the 
hands of Fones, by the juſtices. Walker ordered them out of 
Fones's hands into the hands of the ATI who headed 
the preſs-gang. 
Here was 10 ſeduttion or inticement ; but a forcib taking 
away a man's apprentices by a preſ5-gang, and carrying them 


on board a man of war: in which Valter was concerned, 


as having actually ſent the Preis- gang to fetch them. And 
in e all are principal = : 
T 
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Lord MansFiELD.—It was objected, at the trial, that 

. — Walker could not be liable to an action of treſpaſs vi et arm: 
for that Jones delivered them voluntarily to the lieutenant. 

But I thought then, and now think that he was liable to 


0 action; decauſe he ſent a force, a preſs- gang, to take 
As to the juſtices, there was no colour to maintain the 
action againit them. 3 | - 

A ſpecial jury of gentlemen found all the defendants not 


(TP. 1 24) "+ ! think they owght to have found Walker guilty, upon the 
evidence that was laid before them. Yet it would have been 
7 very hard, if Walker had ſuffered for his behaviour upon this 
| occaſion ; becauſe he ſeems to have acted with good inten- 
tions. : FFF) AY. | 
Therefore I think that there ought nt to be a new trial. 
Rule to ſhew cauſe © why there ſhould not be a new trial.” | 
Ear] of March A verdict having been found for the plazntiff, Mr. Lee 
. Pigot, Trin. moved on behalf of the defendant, for a new trial. 
* 1 i 7 I be cauſe was tried before Lord MansFiELD. It was a 
2802. contract made at Newmarket. The wager was originally 
A Newmarket propoſed between young Mr. Pigot, the preſent defendant, 
"as ag al and young Mr. Codrington, to run their fathers (to uſe the 
Mr. Figot, and phraſe of that place,) each againſt the other. Sir William 
Sir Will, Cod- Codrington, the father of Mr. Codrington, was then a little 
Pieor's farh turned of fifty: Mr. Pigot's father was upwards of ſeventy. 
died at to in the Lord Offory computed the chances, according to the above- 
morning of the mentioned ages of their reſpective fathers. Mr. Codrington 
cay the bet . thought the computation was made too much in his disfavour. 
hire. "" Whercupon Lord March agreed to ſtand in Mr. Codrington's 
ObjeQion the place: and reciprocal notes were accordingly given between 
contraQt void 25 the Earl and Mr. Pigot. 


being wi hout ; . 1 
ee e Tong Mr. Pigot's note ran thus,“ I promiſe to pay to the Earl 
That teſpected © of March, 500 guineas, if my father dies before Sir Vi- 


2 future contin- (c 7. 7 * 
eee Mad chat liam Codringten. William Pigot. 


it was impoflible T he earl's was — © I promiſe to pay to Mr. Pigo?, 1600 
Mr.Pigot ſhould e guineas, in caſe Sir William Codrington does not ſurvive 
1 6 Mr. Pigot's father. March.“ 3 
(IF. 135) No nation was at all made, at the time of this tranſac- 
Adj. thatthe an. tion, about their father's being hen dead or alive. But the 
tract, and the fact was, that Mr. Pigot's father was then actually dead: He 
mani ſeſt inten- died in Shropſbire, 150 miles from London, at two o'clock in 
Bos phos perf the morning of the /ame day on which this bet was mace at 
the verdi&. Newmarket, after dinner. 15 | 
New trial re- ; | 


teſcd. 


However, 
LY 
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However, this fact was not, at that time, at all known to 
any of the parties; nor was there any reaſon for ſuſpecting 


tion made at the trial, againſt 
Lord Mansfeld left the matter to the jury, found a ver- 
dict for the plaintiff, with 5251. damages. W 

The objection was, that the contra? wat voin; it was 


| without any conſideration : for there was no poſſibility of the 
bore fer Faecal (his father being then actually dead) 


and therefore he ought not to %. It was a contract in 


futuro, manifeſtly made upon the ſuppoſition of a then future 


contingency. The meaning can't be doubted : and the words 


ſufficiently expreſs that meaning. If my father dies before 


« Sir William Codrington, is equivalent to ſaying, If my 


#* father fall die before Sir William Codrington.” But his 


father was dead before he entered into this contract. 

Mr. Lee faid, it was given in evidence, and 1s certainly 
true, that their fathers being dead, or being alive, made no 
difference in the proportion of the value of the chance : and 
he obſerved, that in the caſe of an inſurance upon a ſhip, if 
the words * loſt or not loſt,” be not inſerted; and the fact 


ſhould happen to be, that the ſhip was actually loſt at the 


time + when the inſurance was made; the inſurance 1s void. 

Rule to ſhew cauſe why there ſhould not be a new trial. 
And now Mr. Wallace, Mr. Dunning, and Mr. Mansfeeld, 

on behalf of the plaintiff, ſhewed cauſe againſt a new trial 


| being granted. | 


They ſaid that the inſertion of the words * loft or not loſt,” 


was peculiar to Englißſb policies: it is not inſerted in the 


policies of other nations. Noccius 7 205. No. 175. And 
the reaſon there given (at the end of it,) namely, that the 
« fact being unknown will not prejudice the inſurance,” 
applies to the preſent caſe. N 

Suppoſing it to have related to the death of perſons in 
India, or the ſafety of the Aurora, can any one imagine that 
the inſurance next be void, becauſe the event had happened 
antecedent. to the making of the contract? 8 

The event of either of the two fathers being then already 
dead, did not occur to the parties. If it had, it would not 
have varied the bet. The two reciprocal notes undoubtedly 
mean one and the ſame event. Retroſpect is included, as 


well as futurity. | | 


Mr. Lee and Mr. Bolton, for the defendant, replied, that 


by the law of England it is neceſſary to inſert the words 


« loſt or not loſt,” in ſhip-policies: otherwiſe the inf! 


that Mr. P:go?'s father was then dead. There was no objec- 
going into parol evidence. 


| | 


(tP.136) | 


* > * 
1 
U 
0 
4 


(TP. 37 + The caſe of the Milli frigate was an inſurance upon a 


3 ( +P. 7 38) + The intention was, that he who came firſt to his eſtate, 
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is void, if the ſhip was then already loſt. And this, they 
faid, was expreſs laid down by Nx. 
© "The bet went upon the idea had Vork Fathets were then 


18 


nmring: and fo the evidence agreed. The bet was clearly 


future. If a bet be laid upon two horſes, and one is dead at 


1 


the time, it is no bet. ö 


ſhip\ which had a latent defect totally unknown to the parties: 
and the inſurers were holden not hable, upon account of the 
ſhip's being not /ea-wworthy, though ſuch defect was not Enown. 
4% Lord ANSFIELD.—l differ totally in opinion from that 
doctrine. The determination in that caſe, (which was made 
by my Lord Chief Juſtice Wi/mot and me, to whom it was 
referred,) was made quite upon another ground: and the 
change of opinion in the court of common-pleas happened 
upon the citing of two cafes that had been determined before 


me; which caſes were miſtaken. The inſured ought to know | 


whether his ſhip was ſea-worthy or not, at the time when ſhe 


ſet out upon her voyage: but how ſhould he know the condi- 


tion ſhe might be in, after ſhe had been out a twelve-month ? 
If the preſent caſe had ſtood upon written evidence only, 


tit had been matter of law. But there was no objection made, 


at the trial, againſt going into parol evidenee, 


The queſtion is, © What the parties really meant?“ The 


material contingency was Which of theſe two young heirs 


© ſhould come to his father's eſtate firſt ?” It was not known 


that the father of either of them was then dead. Their 
lives, their healths, were neither warranted, nor excepted. 
It was equal to both of them, whether one of their fathers 
mould be then fick or dead. All the circumſtances ſhew, 
that if it had been then thought of, it would not have made 
any difference in the bet; and there was no reaſon to preſume 
that they would have accepted it. 1 
ſhould pay this ſum of money to the other, who ſtood in need 
of it. That the event had happened, was in the contempla- 
tion of neither party. | 

Both notes are ſo penned, as to be applied to what was 70 
Zeppen. But the nature of ſuch a contract, and the manifeſt 


intention of the parties, ſupport the verdict of the Jury, (to 


whom it was left without objeCtion,) © that he who ſucceeded 
6“ to his eſtate firſt, by the death of his father, ſhould pay 


to the other,” without any diſtinction whether the event 


had or had not, at that time, actually happened. 


Mr. 
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Mr. Juſtice As rox. —It was originally intended to be a 
bett between two young heirs apparent; and the materia! 
point to be ſettled was, to fix the difference of the chances 
of the ſurvivorſhip of their fathers. The mere ſurvivorſhip 
was the thing intended to be betted —2— The jury were 
the proper 1 55 of the intention of the bett; and they have 
determined what that intention was. F it had ſtood ſingly 
upon the defendant's note, I ſhould have thought it not to be 
a good promiſe at the time of giving it. But taking the 
evidence and all the circumſtances together, it was proper to 
be left to the jury: and the jury, taking the circumſtances 
into conſideration, (and it was proper to take them into con- 
fideration,) have determined it. I fee no ground for granting 
2 new trial. 5 | WE $2.4 
The ather two Judges concurred; and the court unani- 
mouſly diſcharged the rule for a new trial. | 
+ Action for money had and received, and for money paid, (+ ©} 39) 
lad out, and expended. 8 f x Towers v. Bar- 
On the trial of this cauſe before Lord Mansfield, at the g e 3: 
ſittings at Neſtminſter after laſt J{rchaelmas term, it appeared ,,, Eaſt, = Y. 
that this ſuit was inſtituted by the plaintiff, to recover ten 133. 
guineas, which he had paid to the defendant for a one-horſe ee e for 
chaiſe and harneſs, on condition to be returned, in caſe the ee. e 
plaintiff's wife ſhould not approve of it, paying 3s. 6d. per «ben a payment 
diem for the hire of it. | ED He! 15 has been made 
This contract was made by the defendant's ſervant, but b 8 
his maſter did not object to it at the time. The plaintiff's end to, as where 
wife not approving of the chaiſe, it was ſent back at the tber by the 
expiration of three days, and left on the defendant's premiſes, 3 = left 
without any conſent on his part to receive it: the hire of inthe plaintiff's 
38. 6d. per diem was tendered at the ſame time, which the Power to reſcind 


defendant refuſed, as well as to return the mon it dy any aQ,and 


X de does it; 
After a verdict had been given for the plaintifl. Sir Thomas where the defen- 
Davenport obtained à rule to ſhew cauſe, why a nonſuit dent afterwards 
ſhould not be entered, on the ground that this action for 025 oooh 


money had and received would not lie; but that it ſhould have Bo if t centi- 
deen on the /pecial contract. | noe open, the 


Erſkine now ſhewed cauſe. | plaintiff cen on- 


This caſe is very diſtinguiſhable from thoſe of Power v. eee 
Wells (a), and Weſton v. Downes (Y), on which this rule was be muſt fiate the 
obtained. In the former of thoſe caſes, it was determined, 6.4 + rag 
that a warranty could not be tried in an action for money had of it. 

and received : and in the latter, that ſuch an action did not (a) Cowp. 878. 
lie, the payment having been made on a contrat? which was ide pf. 


fill pen and diſputed by the defendant. But this is the very een 23. 
ES . 1 . e pott. 
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(c) Doug). 24.,Caſe put by Mr Juſtice Aſbhurft (e), where he faid this action 


(TP. 1 40) + The principle is this, where a man enters into a contract 


(8) 2 Burr, 


LOrt. 


for a fale, and he warrants that the object of that ſale ſhall 
be of a certain denomination, and he no act to diſallow 
that contract, there money had and received will lie againſt 


him; but where the warranty is difputed, that muſt be tried 


in an action on the ſpecial contract. In the preſent caſe, 


chere was no warranty it was only a ſale on condition, 


which failed. And it was held in Mofes and Magferlan (a), 


that an action for money had and received will lie to recover 


money paid by miſtake, or upon a conſideration which hap- 
pens to fail. | 
Sir Thomas Davenport in ſupport of the rule. 5 5 
Wherever there is a ſpecial contract, whether conditional 
or abſolute, or in whatever terms it may be conceived, ſo 


long as that contract remains open to be diſputed, and the 


arty has done nothing to acknowledge the contract, or to 


preclude himſelf from entering into the nature of it, the 


defendant ought to have notice on the declaration, that he is 


ſued on that contract. + 
Ihe caſes of Power v. Wells, and Weſton v. Downes, are 


deciſive as to the preſent. This comes within the principle 


laid down by Mr. J. Buller, in the latter of thoſe caſes, where 


he faid, “ where the contract is open, it muſt be ſtated 


« ſpecially.” - | 


The chaiſe was left on the premiſes, hut the defendant 


refuſed to receive it: then the queſtion is, whether the 


plaintiff had a right to return it? And how that right is to be 


tried? There are ſeveral matters here in controyerſy, which 
cannot be tried in an action for money had and received; 


iſt, Whether in fact there was any contract; 2dly, The 


(+BAI41 )+ extent of it; and, zeug, What the plaintiff ought to have 


paid per diem for the hire: for it is open on this declaration 
to ſay, that the defendant ought to have had gs. per diem, as 
well as 3s. 6d. | 

When the party has done any thing to preclude himſelf 
from going into the contract, then money had and received 
will lie : but here the defendant diſputes ir. 

Lord, MansFIELD, Ch. F.—I am a great friend to the 
action for money had and received: it is a very beneficial 
action, and founded on principles of eternal juſtice. 


In ſupport of that action, I ſaid in the caſe of Yon v. 


Downes, that J would guard againſt all inconveniencies, piers 
might 
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might ariſe from it, particularly a ſurpriſe on the defendant ; 
as where the demand ariſes on a ſpecial contract, it ſhould be 
put on the record. But I have gone farther than that: for 
if the parties come to trial on another ground, though there 
happens to be a count for money had and received, I 
never ſuffer the defendant to be ſurpriſed by it, unleſs he has 

| had notice from the plaintiff that he means to rely on that, 
as well as the other ground. + : R 
But conſiſtent wth, that guard, I do not think the action 

can be too much encouraged. Here there is no pretence of 

) a ſurpriſe on the defendant: there is no other queſtion to be 

iz tried. The defendant knew the whole of the matter in diſ- 

4 pute as well as the plaintiff. On what ground can it be ſaid 
that this & not money paid to the plaintiff's uſe ? The 

_ defendant has got his cha: 2 ain, and, notwithſtanding that, 

fo he keeps the money. | ne EI | 

* The caſe was well put by Mr. J. Aſbhurſt, in Neiſſon v. : 

. Downes, and I think this is f exactly like that. I was of (TP. 142) 

opinion at the trial that this action would lie; and I ſtill 

continue of that opinion. To 5 | 

WII XXS, J.— The only difficulty is to diſtinguiſh this caſe 

from that of Weſton and Downes; and I think it differs from 

that on two grounds. TEL Wl 

2 That was an abſolute, this a conditional, agreement. 

d And another more material difference is, that this agreement 

| was at an end: the contract was no longer open. 2 

In the caſe of Veſton and Downes, Mr. J. Buller ſaid, 

e This action will not lie, as the defendant has not pre- 

5 « cluded himſelf from entering into the nature of the con- 

h tract, by taking back the laſt pair of horſes :” but in the 

4 reſent caſe, the defendant has precluded himſelf by taking 

ia back the chaife. I think the verdiQ is right. 

_A$SHHuRsT, J.—This action is maintainable; for it is 

different from the caſes of Weſton v. Downes, and Porver v. 

Wells. The latter was merely a caſe of warranty. In theſe 

actions, the party cannot deſert the warranty, and reſort to 

if the general count, becauſe the warranty itſelf is one of the 

| As to that of Heflen v. Downes—on the firſt contract [ 

there was an agreement to take back the horſes, provided | 

they were returned within a month : that would have been 


jp like the preſent caſe, if they had been returned within that : [ 
4 time; but there was an end of the firſt contract, for the 1 
* plaintiff took a ſecond, and then a third pair of horſes: that 
it 1 5 | N 
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was a new contract, not made on the terms of the firſt, and 


that is diſtinguiſhable from the preſent caſe. 


is like the common caſes, where either party puts an end to 


| 

| ( +P. f 43). 32 that determination out of the queſtion, this 
| 

| 


(TP. 144) 


„ 


a conditional agreement. Here the condition was to return 


the chaiſe, if not approved of; therefore, the moment it was 


returned, the contract was at an end, and the defendant held 
the money againſt conſcience, and without conſideration. 
BULLER, F.—On the very principle in Weſton v. Downe:, 
and Power v. Wells, which determined, that the action for 
money had and received would not lie in thoſe caſes, it is 
clear that this action will he. . „„ 
It is admitted, that if the defendant had accepted the 
chaiſe, the action would lie: but it has been contended, that 
he did not receive it. Then let us ſee whether there is not 


ſomething equivalent to an acceptance? I think there is, from 


the terms of the contract. 


There was nothing more to be done by the defendant ; for 
he left at in the power of the plaintiff to put an end to the 


contract. Here it was not in his option to refuſe the chaiſe, 
when it was offered to him; he was bound to receive it ; 
and therefore it is the ſame as if he had accepted it. 

The diſtinction between thoſe caſes, where the contract is 
open, and where it is not ſo, is this: if the contract be 
reſcinded, either, as in this cafe, by the original terms of the 
contract, where no act remains to be done by the defendant 
himſelf, or by a ſubſequent aſſent by the defendant, the 
plaintiff, is intitled to recover back his whole money; and 
then an action for money had and received will lie. But if 
the contract be open, the plaintiff's + demand is not for the 
whole ſum, but for damages ariſing out of that contract. 

In a late caſe before me, on a warranty of a pair of horſes 
to Dr. Compton, that they were five years old, when in fact 


they turned out to be only four, and they were not returned 


within a certain time, I held, that if the plaintiff would 


reſcind the contract intirely, he muſt do it within a reaſon- 


able time, and that as he had not reſcinded the contract, he 
could only recover damages; and then the queſtion was, 
what was the difference of the value of horſes of four or five 
years old. : 08. 4 | | 
So that the difference, in caſes of this kind, is this: where 


the plaintiff is intitled to recover his whole money, he muſt 


ſhew that the contract is at an end; but if it continues open, 


he can only recover damages, and then he muſt ſtate the 


ſpecial contract, and the breach of it. 
Rule diſcharged. 


For 
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For the purpoſe of farther elueidating the preceding ſubject, 
the three following caſes are given, two of which are ſeveral 
times cited in the preceding caſe. \ +3 | 
4 The two firſt counts in the declaration in this caſe were ag Stuart v Wil- 
s follow : David Stuart complains of James Wilkins being, any = = 
4 Sc. For that whereas the ſaid James, on the 1ſt day of e =” 
„ February, in the year of our Lord 1778, at Hatfield, in the 4flumpfit is a 
d county of Hertford, offered to ſell to the ſaid David, a tv" —_— 
certain mare of him the ſaid James, and whereupon aſter- there has been 
wards, to wit, on the day and year aforeſaid, at Hatfield an expreſs war- 
aforeſaid, in the county aforeſaid, in conſideration that the . 
» faid David, at the ſpecial inſtance and requeſt of the ſaid 
James, would buy of him the ſaid James, the ſaid mare, at, 
and for a f certain large price or ſum, to wit, the price or (+P 145) 
ſum of 311. 10s. of lawful money of Great Britain, to be 5 
© paid by the ſaid David to the ſaid Jamer, when he the ſaid 
David ſhould be thereunto afterwards requeſted ; he the ſaid 
James undertook, and then and there faithfully promiſed the 
ſaid David, that the ſaid mare was found; and the ſaid David 
in fact ſaith, that he, conſiding in the ſaid promiſe and 
undertaking of the ſaid James, ſo by him made as aforeſaid, 
afterwards, to wit, on the ſame day and year aforeſaid, at 
Hatfield aforeſaid, in the county aforeſaid, at the ſpecial 
| inſtance and requeſt of the ſaid James, did buy of the ſaid 
James the ſaid mare, at and for the ſaid price or ſum of 
311. 10s. and did then and there pay to the ſaid James the 
ſum of 251. 5s. part of the ſaid ſum of 311. r6s. and did 
then and there undertake, and faithfully promiſe the ſaid. 
2 to pay him the further ſum of 61. 5s. reſidue of the ö 
aid ſum of 311. 10s. wien he the ſaid David ſhould be 
thereunto afterwards requeſted: yet the ſaid Fames, not 
regarding his ſaid promiſe and undertaking ſo by him made | 
as aforeſaid, but contriving and fraudulently intending to | 
injure the ſaid David in this behalf, did not N his ſaid | 
promiſe and undertaking ſo by him made as aforeſaid, but „„ 
eraftily and ſubtily deceived the ſaid David in this, that the 
faid mare, at the time of the making the ſaid promiſe and 
undertaking of the ſaid James, was not ſound, but on the 
contrary thereof was unſound, and was afflited with a certain 
malady or diſeaſe, called the wind-galls, to wit, at Hatfield 
aforeſaid, in the county aforeſaid; whereby the ſaid mare 
then and there became, and is of no uſe or value to tha 
f ſaid David. —And whereas alſo the ſaid James, afterwards, (+P. 146) | 
to wit, the ſame day and year aforeſaid, at Hatfield aforeſaid, * 
in the county aforeſaid, in conſideration that the ſaid David, 
| at 
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be thereunto afterwards requeſted, he the ſaid James undertook, 
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at the like jinſtance and requeſt of the ſaid James, had 
bought of him the ſaid James, a certain other mare of him 
the aid 3 at Md for a certain other large price or ſum, 

to wit, the ſum of 311. 108. of like lawfut money, and had 
then and there paid to the ſaid Pw the fam of 251. 58. in 


part of the faid laſt men ſum of 31l. 10s. and had 
then and there undertaken and promiſed to pay to the ſaid 
James the further ſum of 6l. 5s. reſidue of the ſaid laſt 
mentioned ſum of 311. 1086. when he the ſaid David ſhould 


and then and there faithfully promiſed him the ſaid David, that 


the faid laft mentioned mare was ſound.—Yet the faid James, 
rding his ſaid laſt mentioned promiſe and undertaking 


not 
ſo by him made as aforeſaid, but contriving and fraudulently 


intending to injure the ſaid David in this behalf, did not 


in this, that the ſaid laſt mentioned mare, at the time of the 


count for money laid out and expended, and another for 


(tr. 147) 


his ſaid promiſe and undertaking ſo by him made as 
laſt aforeſaid, but craftily and ſubtily deceived the ſaid David 


making of the ſaid laſt mentioned promiſe and undertaking 
of the ſaid Fames, was not ſound, but then was unſound, 
whereby the ſaid laſt mentioned mare became and is of no 
uſe or value to the ſaid David. To theſe were added a 


money had and received. The cauſe was tried at the aſſiſes 
at Hertford, before Lord MANSsFIEL Dp, and a verdict found 


for the plaintiff; but the + evidence given being of an expreſs 


warranty, and a doubt being raiſed whether, in ſuch a caſe, 
this was a proper form of action, the verdict was taken, 
ſubject to the opinion of the court on that queſtion. | 

Upon the motion for ſetting aſide the verdict, and entering 
a nonſuit, Lord MaNxsFIEL Þ ſaid, that it had been ſuggeſted, 
that the form of this declaration aroſe from a determination 
of his at the ſame place, about twenty years ago, but that 


that was a caſe of a clear fraud, and that it was declared on 


as a fraud. | . 
Cauſe was now ſhewn againſt making the rule abſolute. 


Kempe Serjeant, and Morgan, for the defendant, contended 


that there are two ſorts of warranty, 1. exprefs. 2. implied. 


That, in an expreſs warranty, the party is liable without 


alledging notice; but that it muſt be laid warrantiaando 


vendidit.—That every promiſe is executory, and refers to 


ſomething to be done in future; whereas the declaration here 
charged the defendant with promiſing a thing paſt. They 


cited Finch, 180. Dyer, 75. pl. 23. Bro. Abr. tit. Action ſur 
le caſe pl. 8. Keilnay, 91. 2 Lord Raymond, 1118. ny 
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Pleader, 7, 77» 223. Raſtall, g. 1 Ventr. 365. Alleyne, 91. 
Salk. 210. Fitz. N. B. 98. a. 9 a 
Lord MANS FIELD. The declaration truck me as parti- 
cular, in departing from the old rule of declaring expreſaly 
on the warranty. A warranty extends to all faults, known 
and unknown to the ſeller. Selling for a ſound price without 
warranty, may he a ground for an afſiumpfit ; but, in ſuch a 5 
caſe, it ought to be laid that the defendant knew of the 
unſoundneſs. I left it to the jury as on a + warranty, ſubject (4 P.1 48) 
to the opinion of the court, whether a nonſuit ſhould not 
entered. I am told by the learned judges on my left hand 
(ASHHURST and BULLER, Juflices,) that this fort of de- 
chration, / where a warranty is to be proved, has been prac- 
tiſed for twenty years, and that it is made uſe of with a view 
to let in both proofs if neceſſary. | ep 
A$SHHURST, Juice. Whatever may have been the old 
form, I believe it has been long ſettled that this form of 
action is right; and, having been long eſtabliſhed, I am of 
opinion that it ought to be ſupported. There may be caſes 
where the canes for money had and ro —_—_ of uſe 
to the plaintiff, and the warranty including the iſe, ma 
be declared on as ſuch. FT vi YO 
BULLER, Juſtice. This mode has been in uſe ever ſince I 
have known any thing of practice, and my brother As n- 
HURST remembers it much longer. There is no objection 
to it, in point of form, which could prevail even on a ſpecial 
demurrer. Promiſes are not all executory. Do not all our 
law books make a diſtinction between promiſes executed, and 
promiſes executory ;—that in one, you may traverſe the 
conſideration, in the other not? Becauſe another action 
would lie, it does not follow that this will not. It was | 
determined in S/ad-”s caſe, that there may be different actions  _. 
for the {ame injury (a). * 
This was an action for money had and received by the 
defendant, to the uſe of the plaintiff. On the trial, before Bonne, 
Lord MANSFIELD, the plaintiff proved that the defendant, 19 G. 111. B. R. 
in conſideration of ſeventy guineas, had ſold him a pair of Doug. 23. 
coach horſes, which he undertook to take back, if the plaintiff P. _ 
ſhould + diſapprove of them, and return them within a (FP.1 49) 
month. The plaintiff did return them within a month, ha any Bod anc 
took another pair from the defendant in their ſtead, without not lie when the 
making any new agreement. Theſe he alſo returned within payment haz 
a month, and received a third pair on the 23d of December, . 
without any freſh bargain. This third pair he diſapproved i, ill open, 


of, becauſe they were reſtire, and would not {ris 0 — ow. oy. 
| | 3-2 offered endant. 


(+P i 150) 
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offered to return them on the gth of January, but the 
defendant refuſed to take them back. a | 
Lord MANSFIELD directed a nonſuit; and, on a rule to 


ſhew cauſe why the nonſuit ſhould not be ſet aſide, and 


a new trial granted, the queſtion was, whether the action of 
aſſump/it for money had and received, would he in this caſe. 


Dunning and Davenport, for the plaintiff, contended, that 


there was an end of the contract on the return of the firſt 


pair of horſes, and that then a right accrued to bring this 


action. | 
The Solicitor General, for the defendant, inſiſted, that the 


contract was continued by taking other horſes, and that the 
_ plaintiff ought to have declared upon the ſpecial agreement. 

Lord MANSFIELD.— I am a great friend to the action for 
money had and received; and therefore I am not for ſtretch- 
ing, left I ſhould endanger it. Where there is a ſpecial 
contract, the defendant ought to have notice, by the decla- 
ration, that he is ſued upon that contract. 

W1LLEs, Juice, of the ſame opinion. Here was origi- 
nally a ſpecial contract, and it continued between the parties 
through all their ſubſequent dealings. . : 

+ ASHHURST, Fuſtice—lf the plaintiff had demanded 
the ſeventy guineas, and brought his aCtion on the return of 
the firſt-pair of horſes, and no ſecond pair had been ſent, 
this action would have lain; but here the contract was con- 
tinued, and the caſe reſembles one that was tried before me 
on the midland circuit, and afterwards came on in this court, 


40%) Vide po. viz. Power v. Wells, E. 18 Geo. III. (a). 


BULLER, Fruftice.—This action will not lie, as the de. 
fendant has not precluded himſelf from entering into the 
nature of the contract, by taking back the laſt pair of horſes. 
Where the contract is open, it muſt be ſtated ſpecially. In 
Power v. Wells, the defendant had warranted a horle to be 


found, which proved unſound. The plaintiff tendered 3a 


return of the horſe, but the defendant refuſed to receive him. 


and an action for money had and received being brought, 
it was held by the court, that it would not lie. 
The rule made abſolute for a nonſuit to be entered. 
Power v. Wells, Upon ſhewing cauſe againſt a new trial, in the above 
1 cauſes, Mr. Juſtice Aſoburſi, before whom they were tried, 
18 C. III. B. 
ed as follows: 


R. Cowp, 8 18. re | - ET 
If money anda The fie was an action for money had and received, brought 


Dorle are given to recover a ſum of twenty-one pounds, gp by the plaintiff 
0 


i .þ ff | | . 
er becke upon the exchange of a mare of his, for a horſe of the 


Staates Tound, defendant 3 which the defendant warranted to be _ 3 
| | 1 Whic 


— 


1 e 
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| defendant's yard, but he refuſed to take them. The perſon, p 
at f the ſame time demanded the twenty guineas, and the (+ ih 1) 


1 


which was clearly proved to be unſound at the time. Imme- wh 88 1 


diately upon diſcovering that the horſe was unſound, the time, an action 


plaintiff ſent it back, together with a letter, by a perſon who for money had 


put the letter and halter into the defendant's hands, in the and received, is 
not a proper ac- 


tion to try the 


| pork mare given in exchange; but the defendant ſaid he e eee re 


ad ſold her; that he would have nothing to with the perſon will trover lie 
ſent by the plaintiff, and turned him out of his yard. Upon for the borie 
which the plaintiff brought both the above actions. ee 1 


The ſecond was an action of trover for the mare: both the property is 


cauſes ſtood for trial in the paper together. As to the firſt, Hered. 


an objection was made at the trial to the form of the action, 


and | was very doubtful how far it was maintainable. But 


it was agreed that I ſhould ſum it up to the jury, and if they 
ſhould be of opinion with the plaintiff upon the facts proved, 
then, inſtead of making a ſpecial caſe, it ſhould be put in 
the form of a motion for a new trial. The jury found for 
the plaintiff. As to the ſecond action, it was agreed that a 
verdict ſhould be taken for the plaintiff, upon the evidence 
given in the firſt cauſe, but with liberty to move for a new 
trial; and it was underſtood between the parties, that the 
defendant ſhould be entitled to the ſame redreſs in both 


| cauſes, in caſe the opinion of the court ſhould be in his 


favour, as if the whole had been ſtated in the form of a 


8 caſe. 


Upon ſhewing cauſe, the queſtion was, whether the above 
actions were rightly conceived? or, whether the plaintiff 
ſnould not have brought a ſpecial action on the caſe? Mr. 
Wheler, for the plaintiff. Mr. Nezunbam for the defendant. 
The court were of opinion that 5 actions were miſcon- 
ceived. it. The action for money had and received, with 16 
other count, was an improper action to try the warranty *. VideStuart v. 
2d. The action of trover could not be maintained, + becauſe ( TP.1 52) 
the property was transferred by the exchange. — Accordingly RS a 
a nonſuit was ordered to be entered up in each cauſe. SE hes 
count for money had and received only, and an action of aſſumpſit, to try the warranty. 
This was an action by the indorſees of a promiſſory note Tineal and 
againſt the indorſer. | | ona I 
e ; > rown. E. 26 
The cauſe firſt came on to be tried at the ſittings after Geo. 111. B. R. 
Eaſter term, 1785, before Lord MaNnsFiELD, at Guildhall, Durnford and 


when the jury found a verdi for the plaintiffs. On a 3 - of ade 


motion for a new trial in laſt Trinity term, the facts ap- ive time to the 
peared to be to the following purport : * that on the 21ſt of acceptor of a 
H 


bill, or drawer 
Aug uſt, Wa note, after 


Vor.. II. 


The facts are taken from a ſpecial verdit, afterwards found in this cauſe. 


it has been dif- Aupuſt, 1784, the note in queſtion was made by one Donald- 
honoured, the hen, for 351. 28. payable fix weeks after date; that on the 
indorſer is diſ- | | on, pe f x 

charged. No- 5th October, 1784, the day on which the note became due, 
tice of a bill of allowing for the three days grace, one Howell ( the plaintiffs 


exchange or pro- 1 a ö : 2 8 
a ne clerk) called on Donald/cn, at ten in the morning, and, not 


being diſhovour finding him at home, regular notice of the demand of pay- 
ed, muſt come ment of the money contained in the note was left at the 
Sage _ houſe of Donaldſan; that on the 6th of the ſame Ocleber, 
| able nolice o between the bours of 10 and 11 in the forenoon, he called 
the indorſer of again on Donald/on, who promiſed that the ſaid note ſhould 
non-payment b be taken up before the bank was ſhut on that day, within the 
the arawer of a = 1 ; | a . LOR ; 
promiſſory note banking hours, which were from g to 4 o'clock in the after- 
or acceptor of a hoon of each day. That the note not being taken up that 
billof ebeoge, day, he called again on Denald/;n, on Thurſday, the 7th, 
is partly a quet- ; „ 1 | 
tion ot tact, and and not finding him at home, he was ſent to the defendant 
partly a queſtion Bro4vn, to tender the note, who refuſed to pay it, ſaying the 
oor plaintiffs had made it their own. | | 
(+P 15 3 + Donaldſon proved at the trial, that immediately on his 
parting with Horbell, on Wedneſday, the 6th, he went to 
Brgwn's houſe, and not finding him at home, he left a mel- 
ſage with his wife that the note was due, that he (Doualdſen) 
could not pay it, deſired that Brown would take it up, add- 
ing that he would make it good to him. | 

That all the parties lived at Briſſol, within twenty minutes 
walk of each other. oe 

After argument by Lee and Morgan, for the plaintiffs, 
and Cooper and Baldeuin, for the defendant, the court deli- 
vered their opinion to the following effect. 

Lord MaxsFiEr v.—On full confideration, I am now de- 
cidedly of opinion that there ought to be a new trial. It is 
of great conſequence that this queſtion ſhould be ſettled. 
Certainty and diligence are of the utmoſt importance in mer- 
cantile tranſactions. It is extremely clear that the bolder of 
a bill, when diſhonopred by the acceptor, wuſt give reaſon- 
able notice to the drawer or indorſer. What is reaſonable. 
notice is partly a queſtion of fact, and partly a queſtion cf law. 

It may depend in ſome meature on facts; ſuch as the diſtance 
at which the parties live from each other, the courſe of the 
poſt, Sc. But wherever a rule can be laid down with re- 
ſpect to this reaſonableneſs, that ſhould be decided by the 
court, and adhered to by every one for the ſake of certainty. 
{ cannot form to myſelf an idea of the ground on which the 

Jury went in giving this verdict. Did they conceive the rule 
to be that the holder might delay giving notice for two days, 

or what other time did they mean to allow him? Here 5 

earlier 


earlier notice might certainly have been given, as all the par- 
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ties + lived within twenty minutes walk of each other. The (+P.1 54 
bill was diſhonoured on the 5th, the clerk ſaw the maker on 

the 6th, and gave him time during the banking hours of that 

day; and the plaintiffs did not go at four that afternoon, but 
waited till the next day. It has been held (a), that where (a) Vide Dougl. 
the party liable, does not live in the ſame place, the holder 497. 
mult write by the next poſt after the bill is diſhonoured. It : 
was well obſerved by the counſel, that the juries were obſti- 


nate in the caſe of Metcalf and Hal (b), where they ſtrug- (5) Tr. 22 Geo, 


gled ſo hard, in ſpite of the opinion of the court, to narrow III. B. R. 
the rule, that they held you mult in certain caſes demand 
payment on a banker's draft within an hour. Here the 
ſtruggle is to give a greater latirude than is neceſſary. It was 
once doubted (c) whether notice within fourteen days was not (e) vide Bull. 
ſufficient. For the fake of diligence and certainty, I am of N. P. 274, 276. 


opinion there ſhould be a new trial. 


WiLLEs, J.—l agree that there ought to be a new trial. 
New credit was given to the maker on the 7th, the plaintiffs 


clerk went firſt to Donaldſon to demand the bill of him, and 


aftes that they Tent it to the defendant. As to the notice, I 
cannot conſider the notice gvien by the maker equal to that 
given by the indorfer. The plaintiffs have not acted with 
legal diligence. . : | 

ASHHURST, J.—lIt is of dangerous conſequence to lay it 
down as a general rule, that the jury ſhould judge of the 
reaſonableneſs of time. It ought to be ſettled as a queſtion 
of law. If the jury were to determine this queſtion in all 
caſes, it would be productive of endleſs uncertainty. The 
next day at the molt, is as long as is neceſſary in a caſe cir- 


cumſtanced + like this If the parties live at a ſmall diſtance, +P. Is 6) 


this is ſufficient time: if at a greater, they ſhould write by 
the next polt. Notice means ſomething more than know- 
ledge; becauſe it is competent to the holder to give credit to 


the maker. It is not enough to ſay that the maker does not 


intend o pay, but that he (the holder) does not intend to 
give credit. In the preſent caſe there is no notice ; for the 
party ought to know whether the holder intends to give cre- 


dit to the maker, or whether he intends to reſort to the in- 


dorſer. ; 
BULLER, J.—The numerous caſes on this ſubject reflect 
eat diſcredit on the courts of Meſtminſter; they do infinite 
miſchief in the mercantile world: and this evil can only be 
remedied by doing what the court wiſhed to do in the caſe of 
Metcalf and Hall, by conſidering the reaſonableneſs of time 
as a queſtion of law, and not of fact. Whether the poſt 
Fr 2 | _ goes 


(TP. 156) 


* 


(TP. 157) 


— 
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out this or that day, at what time, c. are matters of 
act: but when thoſe facts are eſtabliſned, it then becomes 

” queſtion of law on thoſe facts, what notice fhall be reaſon- 

le. ” 
As to giving time the holder does it at his peril. And that 
circumſtance alone would be ſufficient to decide this caſe. 
For in no cafe has it been determined, that the indorter is 
Hable, after the holder of the note has given time to the 
maker. | ; is 

With reſpect to notice, I concur in the opinion which has 
been given by the court, and particularly for the reaſon given 
by my brother ASHHURST. The purpoſe of giving notice 
is not merely that the indorſer ſhould know the note is not 
paid, for he is chargeable only in a ſecondary degree; but to 
render him liable you muſt ſhew that the holder looked + to 
him for payment, and gave him notice that he did ſo. A 
caſe might eaſily be put, where the indorſer might have notice 
from the holder, and yet would not be liable; as if in the 
preſent caſe the holder had written a letter to the indorſer, 
containing the circumſtances which have been given in evi- 
dence, the indorſer would have been diſcharged; bedauſe 
it would have amounted only to this, © the note made by 
«© Donaldſon, and indorſed by you, is not paid, and I have 
* given credit to Donalaſon till to-morrow.” Though there 
is no preſcribed form of this kind of notice, yet it muſt im- 
port that the holder looks on the indorſer as liable, and ex- 
pects payment from him, that he may have his remedy over 
by an early application. Then it becomes his buſineſs to take 
up the note. But notice of having given credit to the maker, 
will diſcharge the indorfer. The notice by another perſon to 
the indorſer, can never be ſufficient; but it muſt proceed 
from the holder himſelf. | 

e rule for a new trial being made abſolute, 

This cauſe was heard a /econd time before Buller, J. at 
the fittings at Guiſdhall, after laſt Hillary term, when in ad- 
dition to the evidence given on the former trial, one Weeks, 
the defendant's attorney, was called, who ſwore, that in a 
converſation which he held with Donaldſon, on Thurſday the 
7th of October, concerning the note in queſtion, Donald/en 
told him he was that moment come from Browr's, where he 
had left a meſſage with Mrs. Brewr, deſiring her huſband to 
take up the note; that the reaſon why he was ſo exact as to 
the particular day, and the expreſſion made uſe of by Do- 
naldſon, was becauſe he kept a minute of all his tranſactions; 
that this minute was confirmed + in this reſpect by his me- 
mory; and beſides, that at a meeting between the parties 

| efore 
Ts 
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before the action was brought, this fact was admitted on 

both ſides. This jury, which was a ſpecial one, likewiſe | 

found for the plaintiffs. 

Couper having moved this term for a ſecond new trial, on 
the ground, that this was a verdict againſt law, 


Arſtine now ſhewed cauſe, and admitted that it was not 


now to be diſputed, that what ſhould be conſidered to be a 
reaſonable time, was a queſtion of lav; but contended, that 


in this caſe the plaintiffs had uſed due diligence, and had 


iren the defendant notice within a reaſonable time. That 


Donaldſon ought to be conſidered as the agent of the plain- | 


tiffs for the purpoſe of giving notice to the defendant. That 
there was a contradiction as to the time when this notice was 


firſt given to the defendant, whether on the 6th or 7th of 


i 


Ofober, which contradiction aroſe from the teſtimony of 


| Weeks, who was not produced at the former trial, which 
circumſtance might have afforded the jury ſome room for ſuſ- 
icion: but this was a point proper for the determination of 
the jury who had decided it. That at all events, the court 
ſhould extremely cautious in granting a third trial; parti- 


cularly as the ſum in litigation was ſo ſmall. That in Met. 


calf and Hall, which involved a ſimilar queſtion, the court 
had refuſed to grant a third trial. 


The counſel on the other fide were ſtopped by the court, 


who referred to their former deciſion, and added, that even 


if the application had been made to the defendant on the 6th,. 


it would have been too late, becauſe the plaintiffs had given 
credit to the drawer. That though it was true in gene- 


ral, that the court would refuſe to grant a new trial, when (+P. 15 ) 


the ſum in litigation was ſmall, yet that rule did not apply, 
| where a verdict had been given againſt law. That the rea- 
ſon why the court refuſed granting a third trial, in the caſe 
ot Metcalf and Hall, was, becauſe the plaintiff had proved 
his debt under a commiſſion of bankrupt, which had ifſued 
2gainſt the drawees of the bill, between the time of the ver- 
dict and the motion for a new trial. a 


Rule abſolute. 
This cauſe was tried a thifd time, and that the point might 


be ſolemnly ſettled, the parties conſented to have a ſpecial | 
verdict found, which was done according to the facts firſt 


ſtated, Weeks's evidence not making a part of it. Morgan 
was to have argued for the plaintiffs, but as the court of 
B. R. had given two decided opinions againſt his clients, he 
did not think pi oper to argue it before that court. Iudgment 
was thereſore given for the defendant, and a writ of error 


was brought in the he Wh chamber, and argued by Mor- 
1 - 


— 
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Morgan made two points; one, that the notice given 

Deonaldfon was the ſame as if given by the plaintiffs, and that 

the defendant had fufficient notice: artother, that whether 
the notice was or was not ſufficient and reaſonable, was a 


error upon both points, and affirmed the judgment of the 
Caldwell and king's-bench. 3 
others againg TROVER for fifty hogſheads, and one hundred and twenty 
| Ball. E. 26 G. tierces of ſugar, and thirty puncheons of rum. 

| EP. 1 59) F On a motion to ſet aſide the verdict, which had been 
| 111. B. R. Durn- given for the defendant in this cauſe, and to grant a new 
ford avd Eaſt. trial, WILLES, juſtice, before whom this cauſe was tried, 


e, He at the laſt atfiſes at Lancaſter, made the following report. 


bills of Laing The queſtion ariſes upon two bills of lading ſigned by the 


page Harri defendant, who was captain of the ſhip Tyger, under one 
deu, wo et. Of which bills of lading the plaintiffs claim. 


rence istobe had Thompſon, the ſhipper of the goods in queſtion, was 2 


to th-rime when conſiderable planter in the iſtand of Jamaica, and correſpond- 
they we:e Gene: 


by the pin; e th Fairbrother, a merchant reſiding at Liverpool. Pre- 
dur the perſon vious to the 19th Aug, 1784, Fairbrother had acted as 
815 2 eco the general agent or conſignee of Thompſon, but from that 
a lite l m time his general agency ceaſed, in conſequence of a power 
the owner 0; Of attorney to Dorothy Thompſon and Bromfield, which ſuper- 


ſhipper, bas a ſeded his authority. From that time, whatever act was done 
right to the con- 


eaten Aud by Fairbrother on behalf of Thompſon, was by virtue of a 
*. ſuch bill. ſpecial order or commiſſion for that ſpecific purpoſe. 
of dias, h The above- mentioned power of attorney to Dorothy T homp- 


e e Weak fon and Bromfield, authoriſed them to raiſe money for the uſe 


are e nſtruttive- of Thompſ/9n, whoſe affairs were then much involved, and to 
ly the fame, and ate @ mortgage upon his eflates in Jamaica. It likewiſe em- 


the captain has 


ace bon fd, powered them to enter into any contract that they ſhould 
ad-liveryacco:d think fit for conſigning and ſhipping any ſugar, or produce, 


ing :o tuch leg made on any of the plantations. 
title will ct i 


cha ge bim from At the time that this power arrived in England, Thompſon 


them all, was indebted to the bouſe of Caldwell and Company, the 

75 preſent plaintiffs, who were merchants of Liverpool, in the 

ſum of. 4oool. By way of a ſecurity for this debt, Dorothy 

b .- Thompſon and Bromſield gave the plaintiffs a mortgage dated 

(r. 1 bo) the 20th of March, 1785, + for o. upon the plantations 

5 in Jamaica; and likewiſe entered into a covenant for the fu- 
ture conſignment of T hompſon's ſugars to them. 

By a ſubſequent indenture, dated 1oth of May, 1785, 


and executed between the ſame parties, after reciting the 


above; 


gem for the plaintiffs in error, Baldtoin for the defendant. 


mere queſtion of fa, and ought to have been determined 
by the jury, and therefore a venire facias de novo ought to be 
awarded. The court determined againſt the plaintiffs in 


nn — — ”— *©® 2 — 1 . WE 
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above - mentioned mortgage, it was 83 fe « that n 
« the ſum of 4000 J. or thereabouts, part of the /aid ſum of 
oO. at the time of the execution of the ſaid indenture, 
Was actually owing by the ſaid T. P. Thompfen, to the 
&« ſaid C. Caldwell = "npany, for which they have te 
e bond of the ſaid T. P. T. Hompſon, and others, and the 
« further ſum of tool. has been alſo advanced to the ſaid 
« J. Brom field, as the attorney of the ſaid T. P. Thompſon 
and the remainder of the ſaid ſum of 7000 l. was intend- 
ed to have been fo advanced; but doubts having ariſen as 
to the force and validity of the power of the ſaid T. Brom- 

% field, to charge with effect the faid plantation and premiſes, 
and it being uncertain what ſum of money the faid planta- 
« tion and premiſes are already mortgaged for, and what 
© other circumſtances affect the fame, it has been agreed 3 
«© that the ſaid indentures of leaſe and releaſe, (meaning the | 
« before-mentioned mortgage) ſhall be ſent ot to Jamaica, 

« to the correſpondent of the ſaid Charles Caldwell and 

« Thomas Smyth, to be recorded in the ſaid iſland, and for 

« information how the ſaid eſtate is affected by former in- 

© cumbrances, and that ſo ſoon as the ſaid plantation, lands; 

and premiſes, are effectually made liable to the payment - 

of the ſaid ſum of 7o00ol. and intereſt, according to the 

© terms of the ſaid indenture of releaſe, and the ſaid Charles , 

« Caldwell and Thomas Smyth, + are well ſatisfied that the ( P. I 6% 
4 ſame are a good and ſufficient ſecurity for the ſaid ſum of 

* 7000]. and intereſt; and are alſo ſatisfied, that of the 


* Thomas Pepper Thompſon "evill* conſign the produce of the 

* ſaid plantation to the ſaid Charles Caldwell and T, | | 

* Smyth, according to the terms 45 the ſaid indenture 0 FA re- — i 
feaſe, then and not until then, the ſaid Charles Caldwell ; | 

* and Thomas Smyth axe to advance unto the ſaid Thomas 

6 Bromfield, as attorney for the ſaid Thomas Pepper Thomp- 

cc * fon, the remainder of the ſaid ſum of 70601. And in 
I the mean time no intereſt for more than is or may be 
actually advanced, is to be charged or payable. But it is 
s fully underſtood amongſt the parties, that the ſaid Charles 
Caldwell and Thomas Smyth, are not to be under any 5 

obligation of advancing any more money than they have — 

** done already, until they are fully fatisfied with the pro- 

« priety thereof, and are content to do fo.” 

At the time this indenture bore date, the houſe of France 

and Company, merchants at Liverpool, were alſo creditors 

of Thompſon, to the amount of 3oool. for money advanced 

to him ſome time before, through the hands of their agents 
5 in Jamaica, Nleſfrs. Coppell and Goldwin; and Thampſon, to 

» di charge 
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diſcharge this demand, had drawn two bills of exchange, 76 
bearing date the 28th July, 1784, upon Dorothy T hompſon 


and Bromfield, payable at ninety days fight, in favor 


of Meſſrs. Coppell and Golduin, who indorſed the ſame to 


the order of France and Company. 


Extra of a letter from Tbompſon 10 Fairbrother, dated the | 


6th of December, 1784, from Jamaica. 
J have now the pleaſure to inform you, that I have a 


| (+P.162) U moſt pleaſing proſpect of a + crop, which, avoiding acci- 


( 


? 


« dents, I hope will enable me to take up ?ho/e heavy bills 


« when due, which my ſiſter (Dorothy Thompſon) will inform 
ec you of, and Pd which I ſhall ſhip 200 caſts on the Tyger J 
, 


« Captain Bal 


who expects to ſail in all next month.” 


Extract of a letter frem Thompſon to Fairbrotber, dated 


| Famaica,. 23d Fanuary, 1785. 
& T ſhall wait upon Meffrs. Coppell and Goldwin, to defire 


« them to write to Meſirs. France and Company, relative to 


« the bills drawn in their favor. We are making fine ſugar, 
« and a large quantity of it. I hope you will make Mejjrs. 


« Caldwell and Company ſatisfied until J have the pleaſure 


*© of jeeing them, which will be ſoon, as I am, pleafe God, 


« determined to leave this iſland in all July next, in the 


«« packet.” 


Extract of a letter from Thompſon to Fairbrother, dated Ja- 


maica, 15th March, 1785. 
I ſhall have on board the Tyger one hundred and 8 


_ © hogſheads and tierces, and thirty puncheons, moſt of whic 
Ware already on board. She will fail the beginning of 


4 April. 8 


« N. B. With reſpect to inſuring what I ſhall have on 


« board the Tyger, I ſhall leave it to your own option. 


« Should ſhe be long on her paſſage you might get inſurance 


« for 2000 l. as we could not well bear a loſs juſt now.” 
On the ſame day on which the laſt mentioned letter from 


Jamaica was written to Fairbrother, he, being applied to by 


Meſſrs. Caldwell and Company for payment of Thompſon's 
debt, wrote the following anſwer to them. 


+P.163) + © Meſs. Caldwell and Company, 


« In confequence of your application to me for money on 
« account of Mr. Thompſon, I am ſorry to inform you, 
„that I have nothing wherewith to pay. A letter from that 


« gentleman acquaints me, that he will ſhip two hundred 


cats of ſugar and rum on board the Tyger, Captain Ball. 


* ; « J will 


on the 2oth of May, incloſed it 


{« vill be obliged to you, if you will order infurance on 
40 theſe goods. - EE 5 ** * T | 

JJV a T. Fairbrotber.“ 
Liverpool, 15 March, 1785. | 

On the 18th of March, 1785, the defendant ſigned h 
bills of lading in queſtion. © — | 

One of theſe bills of lading for the whole cargo, which 
was acknowledged to have beeen the firſt ſigned by the de- 
fendant, was to deliver to Meſſrs. Nr and Fairbrether, 
or their aſſigns ; this was indorſed by 


and ſent by him to Fairbrother in England, where it arrived 
the following letter. 

1 1 Jamaica, 18th March, I 785. 
4 I ſend you incloſed a bill of lading, for what goods I 
« have got on board the Tiger. This will acquaint you of 
% my being obliged to aſſian the other bills of lading to Coppel 


and Company. for the ſecurity of the payment of the bills 


% drawn in their ſauour, oc. 

A fhort time after the receipt of this letter Fairbrother 
indorſed the bill of lading abovementioned to Meſſrs Ca/dawell 
and Company, the preſent plaintiffs; who, after they were 
in poſſeſſion of it, advanced two ſums, amounting together 


to 219l. 13s. 8d. for the uſe of Thomp/on. 
I 


be ather two bills of lading for different parts of the 
cargo, making up the whole together, were to deliver 20 the 
order of the ſhipper or his aſſigns, and indorſed by Thompſon 
as follows: © Deliver the within to Meſſrs. Thompſon and 
% Fairbrgther, provided they engage to pay the nett proceeds 
* to Meſſrs. France and Nephew; otherwiſe, deliver them 
« to the order of James France and Nephew, on account of 

« Coppell and Goldawin.” | - 

_ Theſe laſt bills of lading had been delivered into the hands 
of Coppell and Geldwin, by Thomp/on, at the time when he 
wrote the letter of the 18th of March, 1785, to Fairbrother, 
as appeared by that letter, and were afterwards received by 
France and Company, on the 6th of June, 1785 in a letter 
from Meſſrs. Coppell and Goldwin, dated 16th April. 

Captain Ball, the defendant, arrived at Liverpool on the 
igth of June, 1785, having on board his ſhip the goods in 
queſtion. ; 

The day after bis arrival, the plaintiffs demanded the goods 
of him, when he acknowledged the bill of lading, but (aid 
that he could not deliver the goods without the conſent of 
the owners of the ſhip, who were France and Company. 
On the next day the plaintiffs ſaw France, and gr 

| eir 


bompſon in Jamaica, 


(+P. 164) 
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their demands, tendering. at the ſame time, all charges of 
freight, c. France ſaid, that neither he nor the captain would 
deliver the goods, unleſs upon a promiſe that the nett proceeds 
ſhould be Logs to him. This was refufed by the plaintiffs. | 


\Wi1LLEs, J. then obſerved, 9 on the triak, ſeveral 


points had been made by the plainti 
(+P. 1 65) + 1ſt, That the captain had no right to ten the goods 7 
queſtion, for that he was liable in an action of trover on the 
bill of ladin ſigned by bim. 


But in anſwer to it, he had conſidered this jn reality as an | 


action between the plaintiffs and Frazce and Company, and 
that the defendant, who waz gaptain of the ſhip, was merely 
a truſtee for one or the other, and was indemnified in the 


mean time. That he was in a ſimilar ſituation to a ſheriff, 


when contrary demands are made by the aſſignees of a bank- | 


rupt and a ereditor claiming under an execution. 

2dly, It was inſiſted that the defendant had done wrong, 
in refuſing to deliver the goods according to the firſt bill of 
lading ſigned, by which he had bound himſelf. 

As to this point, he had left it to the jury to conſider of, 
under the particular circumſtances in which all the parties 
itood. He had repreſented to them, that the defendant was 
maſter of France and Company's thip, and was charged to 
deliver the. goods to them by Coppell and Goldwwin. | 
I hat the conduct of Fairbrother was in ſome degree cul- 
pable, in aſſigning the bill of lading over to the plaintiffs 
immediately after he had reccived it, againſt what he knew 

to be the defign of his principal. 

And that as the plaintiffs, and France and Company, were 
both fair creditors, and bond fide holders of the bills, he who 
nad firſt got poſſeſſion by a legal title, ought to be preferred; 
and that ſor this purpoſe the poſleſſion of Coppell and Gold- 
win was to be conſidered as the poſſeſſion of France and 

Company. 
{4 66) £2 3dly, It was objected, that France and Compicy were 
4 71 not creditors of 7 homp/on, becauſe the bills of exchange were 
not due, and therefore that oy had no . lien on 
the goods. 
But that was anſwered, by faying that the confideration 
for theſe bills had actually been advanced by France and 
Company: 


4thly, It was inſiſted that the cornfignandats of theſe goods | 


was bound by the mortgage to the plaintiffs, executed by 
Bromſie d, under the power of attorney. 


This was anſwered, by ſaying that the mortgage did not 


affect this tranſaction, * ubſcquent 1 in point of * 
333 


. 


2 =» . . 


=] 
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'fo 


Under theſe d 


that at all Events it was only à coven 
covenanter hoy 


the defendant, which he had no reaſon to diſapprove of. 


Seot, Wood and Law, ſhewed cauſe againſt the rule, and 
directed their arguments to two grounds, on one of which 


they ſuppoſed that the plaintiffs meant to rely. 


iſt, That the bill of lading indorſed to them, being actually 


figned before the other, veſted ſuch a property in them, as 
enabled them to maintain this action. Or, „ 
2dly, That under the agreement to confign to them in the 
mortgage deed, they had a right to theſe goods. 
They obſerved, that, in order to clear this tranſaction, it 
was neceſſary to confider the different relations of the parties 
to each other. „„ e 
After Augu/t 15515 Fairbrother no longer acted as the 
general agent of Thompſon, but under a ſpecial direction ac- 


* 


companying each cargo conſigned to him; therefore he had 


ions, the jury had given their verdict ſor 


no + longer the arbitrary diſpoſition of TBompſon's 3 (TF. 167) 
h 


Brompield was at that time appointed the general agent. E 
nature of this connection between Fairbrother and Thompſon, 
was perfectly well known to the 7 1 plaintiffs. Previous 
to cheir getting poſſeſſion of the firſt bill of lading, the plain- 
tiffs had taken a mortgage on Thhompſon's eſtate, for 70001. 


' for a debt of 4000 l. only. 3 | 
At this time, France and Company were alfo creditors of 


Thompſon, upon bills of exchange drawn by him, to the 
amount of 3oool. for money which had been advanced to 
him, through the hands of Coppe// and Goldwin, who were 
agents of France and Company. Under theſe circumſtances 

e bills of lading were figned, Thomp/on intending that 


. Fairbrather ſhould apply theſe goods in diſcharge of the bills 
of exchange which were in the poſſeſſion of France and 


Company. 


But the plaintiffs contend, that the bill of lading which 


conſigned the goods to Fairbrother, having been actually firſt 
ſigned by the defendant, and Fairbrother having afterwards 


indorſed it over to them, the defendant is concluded by his 


own act. In anſwer to this, they obſerved, that Fairbrother 


| being merely the agent of Thomp/on for a ſpecific purpoſe, 


and not having a general power over the conſigument, which 
was known to the defendant, it was nothing more than an 
undertaking by him to deliver the goods to Fairbrother, for 
the purpoſe of being diſpoſed of according to directions from 
Thompſon : and therefore, as between 1hompſon and Fair- 
brother, under whom the plaintiffs claim, Fairbrother had 
EE | hs | indorſed 


— 


* 


* 


3» indorſed this bill of lading over to the plaintiffs, without any 
(+P 7 168) authority, and againſt conſcience; + and there being a gene- 

6 ral communication between Fairbrother and the plaintiffs, 
that they either had, or might have had notice, unleſs they 


were. guilty of great negligence. That theſe goods were | 


originally devoted to take up the bills which were in the poſ- 
ſeſſion of France and Company. 4 EIN 
But even ſuppoſing that any ſtreſs is to be laid upon the 
plaintiffs bill of lading having been the firſt actually ſigned, 
yet that will have no weight under theſe circumſtances ; for, 
according to the nature of Fazrbrother's authority, if T homp. 
ſon had merely ſent him a letter, ordering him to deliver the 
nett proceeds: of the goods to France and Company, that 
would have been ſufficient. Then there is no good ground 
torepreſent theſe bills of lading as inconſiſtent; for the ſecond 
_ bill of lading amounted to no more than a ſpecial appropria- 
tion of the goods which were to be delivered to Fairöbrother 
under the firſt bill of lading, and came in lieu of a letter, or 
other ſpecific order from / homp/on. The defendant there- 
fore, being appriſed of the mode of dealing between Fair- 
brother and T hompfon, only bound himſelf to deliver the pro- 
perty to Fairbrother, as the ſpecial agent of J hompſon, and 
Fairbrother was afterwards to deliver the nett proceeds ac- 
cording to further directions from 7 homp/on, which were 
contained in the ſecond bill of lading. Defendant, there- 
fore, has complied with his duty, for the goods were offered 
to be delivered to the plaintiffs, provided they would promiſe 
to pay the nett proceeds to France and Company. 


It is not contended that any money was advanced by the 


| plaintiffs, at the time of aſſigning over the bill of lading to 
A. 1 69) them; but it is ſaid that two ſmall ſums were afterwards 
HE it is much to be doubted whether the money was advanced 
on that account; for the plaintiffs had, at that time, a large 
mortgage on Thomp/cn's eſtate, which was more than ſuth- 

5 cient to cover their debt. And indeed the ſums advanced 
| were ſo ſmall, that they could only be colourable, for they 
mult have known that they were not ſufficient to anſwer. the 

preſſing demands of 7 homp/on. Beſides, if the fact were ſo, 

| | it was done at their own peril, under notice of Fairbrother's 
3 limited authority; for, before that time, they had treated 
A with Bromfield as the general agent of Thompſon. 1 
Fairbrother was, during all this tranſaction, in the habit 

of communicating his letters to the plaintiffs. In the letter 
dated 6th December, 1784, Themp;on took notice that he 


had heavy bills outſtanding againſt him, for the payment of 


which, 
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advanced by them, on the credit of the bill of lading; but 


Ir 


PFF 
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* 


— "ONS 


c  - 


nich, he ſhould ſhip two hundred hogſheads on board the 

5 Captain Ball. It was clear, therefore, from that 

ſetter, which the jury had a right to preſume that the plain- 

tifs had ſeen, that the 3 in queſtion were ſent to Fair- 
ills, 


brother to take up thoſe which were in the poſſeſſion of 
France and Company, for there were no other | heavy bills 


"except thoſe. 'The plaintiffs muſt have known, therefore, 


that there was a ſpecial lien meant to be fixed on this pro- 
perty 3. and the letter of the 23d Joe? confirmed it, 
becauſe it ſhewed that Thompſon held the ſame intention that 
he had manifeſted in the former letter; and is alſo v 

important, becauſe it proves negatively, not only that T homp- 


jon had no idea of ſending the goods to the f plaintiffe, but Fer 170) 


that he had alſo expreſely intended to exclude them; for he 
deſired Fairbrother to call upon them, and make them ſatisfied 
till he came to e be %%% 

No argument in favour of the plaintiffs can be drawn from 
the cireumſtance of their having inſured this cargo by the 
direQion of Fairbrother, he himſelf having no authority from 
Thempſon to order any ſuch inſurance till the receipt of the 


letter of the 15th March, which was long afterwards : and 


it was groſs negligence in the plaintiffs, knowing Fairbrother's 
limited commiſſion, not to demand a fight of his authority 
for making ſuch an order. 5 | | 
It was therefore for the jury to determine, under all theſe 
circumſtances, whether the plaintitfs had or had not actual 
notice, that theſe goods were conſigned to Farrbrotber, for 
the ſpecial purpoſe of paying the bills in the hands of France 
and Company; and the verdict has determined that they had. 
Hitherto this caſe has only been conſidered on the pre- 
ſumption of fraud or wilful negligence on the part of the 
plaintiffs : but, in point of law, this property was veſted in - 
France and Company, before the plaintiffs were in poſſeſſion 
of their bill of lading. All the bills of lading had an exiſt- 
ence when the letter of the 18th of March was written. 
Thompſon had then put the ſecond bill of lading into the 
hands of Coppell and Goldwin, for the uſe of France and 
Company. The firſt bill of lading was at that time, and 
long afterwards, in abeyance, it not having reached Fairbro- 
ther. Therefore not only the right of property was veſted 
n France and Company in point of law, but they were alſo 
in e g in point + of fact, for the goods were actually 
on board a ſhip belonging to them. N Lo 
At all events, the agent could do no more than the prin- 


cipal. Had Thompſen himſelf been in England, he could not 
„ | have 


9 


* 
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_ have delivered. this cargo to the plaintiffs, aſter Coppel! aul 
_ "Goldin had been put in poſſeſſion of the bill of lading. 
2dly, As to the mortgage, allowing it to have been war- 
ranted by the power of attorney, it could make no difference 
in this caſe, as between the plaintiffs and France and Com. 
- pany; for the covenant to conſign the produce of Themp/ar! 
eſtate, could only be binding upon him, and could not affed 
France and Company, who were in poſſeſſion under a legal 
title in the mean time. But this mortgage was not executed 
purſuant to the power of attorney. The power was expreſoh 
given in order to raĩſe money for Thompſon, and not for the 
purpoſe of ſecurimg an old debt. 

Wilſon, Chambre, and S. Haywood, contra, contended, 
that as the plaintiffs were in poſſeſſion of the firſt bill of 
Jading, which was ſigned by the defendant, it is concluſive 
as againſt him. A bill of lading is as negotiable as a bill of 
exchange. It is an undertaking by the captain, to deliver 
the goods ſpeciſied therein, either to the conſignee, or to his 
aſſigns. The defendant, therefore, having ſigned one bill of 
lading, acted fraudulently in ſigning another, which was in- 
conſiſtent with the firſt. But in every caſe where there are 
two inconliſtent bills of lading, the firſt binds the captain 
and owners. If the other bills of lading had been of the 
ſame tenor and date as the firſt, Coppell and Goldwin could 


( +P I 72) have derived no title under them, becauſe, in order to + ne- 


gotiate them, they ought to have been indor ſed by Fairbrotber 
as well as Thompfon. - 
Admitting that the defendant is to be conſidereꝗl as a truſ- 
tec, yet he is truſtee for thoſe perſons to whoſe order he 
bimſelf ſigned the bills of lading; anil if, after having ſigned 
one, he enters into a ſubſequent contract inconſiſtent with 
ſuch truſt, he is guilty of a breach thereof, for which he i- 
perſonally anſwerable. He is not in a ſimilar ſituation to a 
ſheriff, who knows not whom to prefer of two contending 
parties, whoſe ſeveral claims he is not privy to, and therefore 
cumes to the court for indemnity, or ſeeks it from the par- 
ties: for here theſe contradictory claims are ſet up in conſe- 
quenee of the defendant's.own wrong, and could not hare 
happened without. The defendant, therefore, has made 


himſelf liable. 


But even conſidering this merely as a queſtion of right 
between the plaintiffs and France and Company, the plaintitis 
title ought to be preferred, becauſe they derive it under the 
-arit bill of lading. 5 
3 1 WILLES, 


— et 


my 


. „ 


lading to Fairbrother, gave him notice of this indorſement. 


Wirirs, ne no further opinion, but declared 


himſelf ſatisfied with the verdict. | __ 8 
.  ASHHURST, J. —I do not think, upon the whole of- this 


tranſaction, that this can be conſidered as a verdict either 
againſt evidence or law, and therefore there ought not to be 
There is no reaſon for ſaying that either the plaintiffs, or 
France and Company, are not equitable holders of the ſeveral 


bills of lading. When * is equal between the parties, a 


legal title muſt prevail. This reduces the queſtion to a mere 


point of law. I ſhall put out of the queſtion all the letters, 


which + ought not to prejudice the plaintiffs, becauſe they (FP.173) 
| were not proved to have had actual novice of them; neither 


are they guilty of negligence, in not having endeavoured to 
learn their contents. They knew that Fairbrother aQted as 
the agent of Thompſon, and had no reaſon to be ſuſpicious of 
his@uthority. 55 ; 
Upon the merits of the caſe, the leaning of @ny inclina- 


tion would rather be in favour of the defendant, whom TI 


conſider -as the ſervant of France and Company, than in 
favour of the plaintiffs, becauſe they had got another ſecurity. 


But in point of law alſo the plaintiſfs are not entitled to 
recover. Three bills of lading were ſigned by the captain. 
e 


The firſt is a general one, conſigning the whole cargo to the 
order of Thompſon and Fairbrother ; the other two are partial 
conſignments of different parts of the ſame cargo to the 
ſhipper. If it could be proved, or there was any reaſon to 
infer, that the defendant meditated a fraud on any perſon, 
that would afford an argument as againſt him; but no fraud 


=> 


can be preſumed here. 


* 


I do not ſee, indeed, the reaſon of making theſe bills of 


lading in a different form; but the captain might ſuppoſe 


them to be the ſame in effect, for he knew that Fairbrotber 
was merely an agent for T hompſon. Therefore I do not think 
that they can be ſaid to be inconſiſtent ; they are all of them 
in ſubſtance to the order of the ſhipper. Whoever, then, was 
rſt in poſſeſſion of either of theſe bills of lading, had the 
legal title velted in him. 1 

It appeared by the letter of the 18th of March, that at 
that time Thonmpſon had indorſed two of the bills of lading to 
the agents f of France and Company. In my opinion, that 
was an immediate transfer of the legal intereſt in the cargo; 
and that ſame letter, which alſo conveyed the other bill of 


It- 


P. 174 
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verdict, but the caſe is con 


new 'Turabs. 288, n. 
Tt was argued, that the defendant was bound to deliver the 


cargo according to his undertaking z but as he knew of this 
indorſement to Coppell and Goldwin, he conſidered himſelf 


bound to deliver the cargo according to that bill of Jading, 
which was firſt, poſſeſſed by one of the parties. He then 


concluded, that he ſhould fulfil his undertaking by delivering 


to the order of the ſhipper. As to the plaintiffs being in 
poſſeſſion of the bill of lading under which they claim, 


before the other two arrived in England, the time of their 


arrival cannot vary the caſe, for the legal title was velted in 
Coppell and Goldwin, by their being indorſed to them. 
BuLLER, 7. — Several objections have been made to this 
Roe to a very narrow compaſs. 
The firſt objection was, that the defendant had no right to 
withhold the goods, after demand made by the holder of the 
bill of lading The anſwer given to it was, that he was 
indemnified, and that it ought to be conſidered as an action 
between Ac plaintiffs and France and Company. But I do 


not think that the doctrine of indemnity applies to ſuch 
_ caſes as theſe. Beſides, it always applies againſt a defendant, 
and not for him. If it appears that a defendant ſtands in the 


(+P.175) 


place of a third perſon, he ſhall not be permitted to avall 
himſelf of any objection againſt the merits of the caſe, 
which ſuch third perſon could not have availed himſelf of. 
+ The ſecond objection was, that, as there were different 
bills of lading, the defendant was bound to deliver the cargo 
according to the firſt bill of lading actually hgned. 
This being the real point of the caſe, I ſhall reſerve it 


till laſt. 


Third objection. That as the plaintiffs and France and 
Company were bond ide holders of theſe bills of lading, they 


| who firſt got poſſeſſion, as between theſe parties, were to be 


preferred. 
But bare poſſeſhon conveys no title, as between perſons 


claiming under different rights. The queſtion here is, who 
has the /egal title? For the perſon who firſt gets poſſeſſion, 
under the legal title, muſt prevall. | * 
athly, That France and Company were not creditors to 
Thompſon at the time that the bills were indorſed to them. 
But that is not ſo : for they ſtood in the ſituation of payees 
of the bills of exchange, for which they had given a valuable 
conſideration. | | : gd, 
The laſt objection was, That the plaintiffs were entitled 
under the covenant contained in the mortgage, to conſign to 


them. | 
The 


he had t 
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The anſwer given to that was right: that the mortgage 
had nothing to do with this queſtion. It was ſubſequent to 
the tranſaction; and, beſides, it was only a covenant. to con- 
fien, which could not bind third naw. = 7 5 | | 

Now as to the principal point, it is material to conſider the 
nature of a bill of lading. It is an acknowledgment under 
the hand of the captain, that he has received ſuch: goods, 
which he undertakes to deliver to the perſon named in that 
bill of lading. It is aſſignable in its nature; and by indorſe- 
ment the property is veſted in the aſſignee. It ig now clearly 
ſettled + that goods at fea may be ſo aſſigned. This dofrine 


is laid down in Evans and Marlett, 1 Lord Raym. 271. and 
is recognized by Lord Mansfield in Wright and another v. 


Campbell and another. 4 Burr. 2051. | 7 
It is argued that the. captain muſt be anſwerable, at all 


events, in this action, becauſe he ſigned the firſt bill of 
lading to the order of Thompſon and Farrbrother, who indorſed 
it to the plaintiffs. I think it very material to conſider who 
Fairbrother was. He had no intereſt in theſe goods; and he 
was known to all the parties, to be the agent of Thomp/or. 
Then Fairbrother muſt be conſidered as Thomp/on himſelf. 


. The bills of lading were all to the order of Thompſon : he had 
then the abſolute controul over the goods, and might have 


unſhipped them if he had ſo pleaſed: fo that they are not 
like goods conſigned to a third perſon, for they remained 


under the power of Thomp/or: all the time, till he indorſed 


the bills of lading. If Thompſon and Farrbrother are to be 


| conſidered as the ſame perſon, it is the ſame as if the bills of 


lading were to the order of Thomſon alone. Then the queſ- 


tion is, who has the prior right under him? 
It was ſaid by the plaintiffs counſel, that the defendant was 


the agent of France and Company, and that they muſt be 


taken to know what he did; but that makes againſt the plain- 


tiffs : for at the time when Thomp/on aſſigned the two bills 
of lading to Coppell and Goldwin, the defendant knew that 

de other in his hands, and could not, therefore, have 
aſſigned it to any other perſon. The defendant then ated 


of Thompſan, namely, by his afterwards, indorſing + one of 


fairly and it could only happen by the ſubſequent miſconduct 4 # 
(+P.177) Y 


the bills of lading to another party, that any difficulty could 


ariſe. 
Then the queſtion is, whether this bill of lading, being 
made in favour of Thompſon and. Fairbrother jointly, can be 


diſtinguiſhed from one made in favour of Thomp/en only? I 
T OY e 


think 


17 


(rr. 56) WI 


0 


Upon a requeſt 


mere act of 
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think it cannot, becauſe Fairbrother is known to the parties 
to be the agent of Thompſon. ., _ - 5 
As, therefore, this tranſaction is to be conſidered in the 
ſame light as if all the bills of lading had been made to the 
order of Thompſon alone, how does the queſtion ſtand as 
- between the plaintiffs and France and Company ? Both par- 
ties claim under Thompſon : but France and Company haye 
the firſt /ega/ right; for two bills of lading are firſt indorſed 
to them, and the letter which conveyed the other bill of 

lading to Fairbrother, appriſed him at the ſame time of this 

indorſement. | TS | 
Rule diſcharged. 

6 This was an action for money paid, laid out, and expended, 
| thee againft Ni- tried before Buller, J. at the fittings after laſt Eafter term, at 
— = e rw Guildhall, when a verdict was found for the plaintiffs. The 
Du nford ang Circumſtances were theſe. —One Taubert ſent an order to the 
Eaft. 1 V. 269 defendants for goods, and defired that they would draw a bill 
e A. toe On the plaintiffs for the value, which the defendants accord- | 
| bill, and draw ingly did, after they had fent the goods. The plaintiffs, in a 
upon B. for the letter written to the defendants, on the 23d September, ſaid, 
like ſom, the that they could not accept the bill on account of Taubert at 
drawing upon B. Preſent, becauſe they (the defendants) had ſent a larger quan- 
| does got amount kity of goods than were ordered; adding, that they had 

do en geceptance. written to Taubert for further directions. Two days after- 
N | wards the defendants wrote to the plaintiffs, preſſing that the 
. (1 1 78) bill might be taken up; and on the 28th + of the ſame month 
received for anſwer, that the plaintiffs had written to Taubert, 
and were waiting for his anſwer before they could accept; 
and that thev had defired the holder to keep the bill in the 
mean time. On the 14th Ocraber, Taubert, in a letter to the 
plaintiffs, took notice, that the orders had been exceeded, 
but defired that they would accept the bill, and draw upon 
Govertz, at Hamburgh, for the amount. In conſequence of 
which, the plaintiffs drew on Gevertz, who refuſed to accept, 
and afterwards the plaintiſſs paid the bill for the honor of the 
drawer; to recover back the amount of which, this action 
Was brought. - c | WS 
M in now moved for a rule to ſhew cauſe, why the 
verdict which had been given for the plaintiffs ſhould not be 
ſet aſide, and a verdict entered for the defendants, upon the 
ground that tbe plaintiffs had actually accepted the bill drawn 
upon them. He admitted that, notwithſtanding Taubert“ 
letter, the plaintiffs might have choſen whether they would 
accept or not; but he contended, that they had only a right 
to draw on. Gover/z, upon condition that they hey is 


. 


Ess. II. u TS 


ſhould accept the bill drawn upon them, and therefore that 
their drawing upon Gover/z was an implied acceptance of 
that bill. But the court held, that what the plaintiffs had 
done did not amount to an acceptance, for they never meant 
to make themſelves liable, unleſs the bill drawn upon Goverrz 
was accepted and paid; and they wopld not imply a contract 
which the parties themſelves refuſed to enter into, 
Rule refuſed. | 9 | | | 
+ EJECTMENT by the leffors of the plaintiff, who 'are the : 
treaſurer and antients of New-1nn, to 18804 a ſet of cham- (FE ; 79) + | 
bers in the inn. eee 
In February laſt, Richards, who was tenant for life of the Doe, on the 40 
chambers in queſtion, agreed with J. Chambers for the ſale of miſe of Warry, 


OT 2 I: 1 2 . hs . | and others, 
his life eſtate : but there being a clauſe in Richards's grant, 4 Miller 


that he ſhould not fell or aſſign without the licence of the and another, ex- 


treaſurer and antients of the inn, application was made to ecutots ef Chams 


them for that purpoſe ; who at a pention held on the 23d of K Dur- 


February, 1786, ordered © that Richards ſhould be at liberty ford and Eaft. 1 


ee to ſurrender his chambers in favor of J. Chambers, for V. 393- 4 ſur- 


4 his life, the latter having agreed to take them for the pur- hae nan 
7 JE of ſtudying the law, and that he (J. Chambers) ſhould to the treaſurer 


5 8 thereto upon the ufual payment, and ſubject and antients of 
« to the Hal term TTY ” | | the ſociety, made 
ie uſun ns and conditions.” In conſequence of tun, 


this, Richards executed a conveyance to J. Chambers, by the intent chat 
which he ſurrendered, granted, and yielded up the ſaid the, might 


chambers, c. and all his eſtate, right, title, intereſt, and S aut the fad 
> eochamberstoa 


property therein, to J. VWarry, the treaſurer, and the reſt of purebsſet, paſſes 
the antients, to the end, intent, and purpoſe, that the ſaid the eſtate to ſuch 


treafurer and antients, or their ſucceſſors, mi perchaler before 
, 5 cceſſors, might grant the PET 


laid chambers and premiſes, according to the cuſtom of the gigion is not 
aid ſociety, unto 4 Chambers, one of the members of : the neceſl.ry, as in 
ſaid ſociety, and who had agreed to take the faid chambers and the <ai<0* copy” 


LY. IE ; 7 holds, - 
premifes, for and during the term of his natural life, at and » ge aprons 


under ſuch yearly rents, proviſoes, conditions, and agreements, tee's eflate, but 

as they ſhould think fit. J. Chambers was to pay 20l. yearly toi nk ge -—_ 
. i KRG 5 3 1 

the ſociety by quarterly payments, from the Chri/tmas preced- 33 3 


| ing. Immediately on the execution of the ſurrender, he entered of the ſociety | 
into + poſſeſſion, and continued therein till the 28th of March (P. I 80) 


laſt, when he died. I here being no meeting of the treaſurer chac the grantee 
and antients between the time of the ſurrender by Richards ſhould become a 
and the death of Chambers, the admiſſion of the latter was werber of the 
not made out by the ſociety, neither did 7. Chambers pay 4 | 
the alienation fee of five guineas, which is due to the lociety, 
on the transfer or ſale chan rs But it was proved at 


the trial that he might have had his admiſſion if he had 
| 12 applied 


» 


order to veſt the eſtate in the ſurrenderee. Co. Copyh. 70. 
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applied for it. The ſurrenders to the ſociety by the tenants 
for life are always upon the ufual ſtamps uſed for deeds; and 


the admiſſions are entered only in the ſociety books, without 
any ſtamp. | | 


On theſe facts the jury found a verdict for the leſſors of 
1 8 AE 5 


the plaintiff. 
Richardſon, on a former day 


1 


„ had obtained a rule to ſhew 


cauſe why the verdict ſhould not be ſet aſide, and a new 


trial granted, on the ground that wherever an eſtate paſſes 
by ſurrender and admiſſion, the fatter is abſolutely neceſſary 
to perfect the conveyance of the eſtate. And he hkened this 
to the caſe of copyholds, where admittance is neceſſary, in 


If grantee enter before admittance he is puniſhable as a 
treſpaſſer, and if he ſarrender to the uſe of another it is 
void. Co. Copyh. 51. | Yelv. 44. 5. So where ſurrenderer 


or furrenderee and the two tenants into whoſe hands the 
furrender was made died before the preſentment of the 


ſurrender, it was held that the heir of the ſurrenderee 
might enter. Co. Copyh. 69. 3. Bulſt. 214. Cro. Fac. 403. 
 Braag. 52. Gilb. Ten. 263. 2 Wils. 13. It was ey that 


admittance is as neceſſary to a ſurrender, as inrollment to a 


(TP. 181 ) 4 8 and ſale, or livery to + a feoffment. That though, 


fa) 5 Burr. 
2764. 


by the caſe of Vaughan ex dem. Atkins v. Atkins (a) admiſſion, 
when granted, has relation back to the time of the ſurrender, 
yet in this caſe there having in fact been no admiſſion, the 


* 


eſtate continued in the ſurrenderer. | 


Gibbs was to have ſhewn cauſe this day againſt the rule, 


but the court being of opinion that the caſes relating to 


copyholds were not applicable to the prefent, delivered their 
opinions, without hearing him, to the following effect. 
ASHHURST, J.—In whatever light this cafe is conſidered, 
the leſſors of the plaintiff are entitled to recover. For if the 
furrender were not good, ſo as to paſs the eſtate to the ſur- 
renderee, the ſociety are entitled to the poſſeſſion of the 
chambers as againſt the defendants, becaufe they were ſur- 


rendered into their hands; and the defendants, as executors 


of the ſurrenderee, can have no colour of right to them. 
But if the ſurrender were good, then the teſtator having 
only a, liſe eſtate in them, they reverted of courſe to the 
fociety upon his death. | 

This cannot be confidered as a copyhold or cuſtomary 
eſtate. For the ſurrender which is made to them upon every 
alienation is a mere form introduced for their own conve- 
nience, for the purpoſe of preventing improper perſons from 


being 


W a>. aw 


a 


2 


not at all; 1 4 


to entitle the defendant to a verdict. An iſſue in prohibition 
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being admitted into the ſociety. . Immediately upon ahi . 


render they became truſtees for the teſtator. The equitable 


eſtate was veſted by that act in him, and the legal eſtate. in 


them. N * 1 3 N 2 | 
_ BuLLER, J.—There is a manifeſt diſtinction between this 
caſe and that of copyholds. In the latter cafe there muſt be 


an admittance as + well as-a ſurrender, becauſe admittance is ( ＋P. 18 2) , 


neceſſary to paſs the legal eſtate. . But this is a bare truſt. 
This is not a cuſtomary eſtate; but a freehold intereſt. — 


Neu- Inn is a part of the Middle Temple, who are truſtees for 


the inn; and the ſociety themſelves are merely truſtees for 
the perſons holding the chambers. As to the. admittance 
which it has been contended is eſſential to the completion 
of a purchaſer's title to chambers, that 1s only an aflent on 
the part of the ſociety that the particular perſon thould 


become a member of it. For every perſon, on purchaſing i 


chambers, covenants that he will not aſſign without giving 
notice to the inn, of the perſon to whom he is about to 
aſſign, that they may either approve or diſapprove of the 
intended purchaſer, and that aſſent is written on unſtamped 
paper, and conveys no title. It is the ſurrender which paſſes 
the whole ee, "yg 5 | | „ 
Rule diſcharged. 


This was a ſuit in prohibition; and the queſtion was, Brock againft 


N 


1 
* 


whether within the chapelry of Mitton Gilbert there is a Nicherdſen, M. 


modus for every inhabitant to pay three half-pence for every 3 e 


milch cow at the time of caluing, in full ſatisfaction for the Eaſt. 1 V. 427. 
tithe of calves? „ Ep | If a modus be 
At the trial of this cauſe at the laſt aſſiſes at Durham, eric 
before Heath, L there was no coutrariety of evidence; and uf in a fvit in 
the jury found the modus, with this variance, that it was blobibition, 


there muſt be a 


payable at Eaſter, and that it did not extend to certain lands ,._ 1. for the 


within the chapelry, called the Copſe lands, conſiſting of hve defendant, But 
farms, which were exempted from the payment of theſe and if 20: ue 


all other tithes. Verdict for the plaintiff, with liberty to 4, gta 2 


move to ſet it aſide in this court, without coſts. thet laid, that 
Mood having moved to ſet aſide this verdict, on the (TP. 183) | 


ground that, as this was a claim by preſcription, the jury i« a ground tor 


ought. to have found the modus as laid in the declaration, or tbe court to re- 
fuſe a conſula- 


tion. 


Chambre now ſhewed cauſe. The variance between the 
modus laid and that proved is no ground for a new trial, or 


to try a particular modus is extremely different from iſſues in 


other ſuits; for, whether one ſort of modus or another be 
found 


* 


F 
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| (4) Der 179, 1. found, it is equally a reaſon to warrant the prohibition (a). 
| Hor. 192 The very ground on which a prohibition is prayed for, is a 
Vert. 32 ſuggeſtion that the eccleſiaſtical court is proceeding to try 2 
queſtion of which they have no cognizance. The fact which 
is tried in ſuits in prohibition is merely for the information of 
the court. This is in-ſome reſpects like an iſſue directed by 
the court of chancery to try a particular cuſtom, which is 
merely for the information of the chancellor, and which may 
be indorſed ſpecially on the pe, according to the truth of 
the fact. He was then ſtopped by the court, and 
BuLLER, J. faid it was too clear for any further argy- 
ment. The authorities cited are directly in point, as far as 
| they go. It appears from them that no confulation ought to 
be awarded : bur it is equally clear that the verdit mult be 
entered for the defendant. 
In order to try a particular modus, one party atledees;- 
and the other demies, the exiſtence of it: that is the only 
iſſue on the record to be tried. As the plaintitf therefore has 
failed in proving the modus as alledged in pleading, the 
verdict mult be entered ſpecially for the defendant, who is 
entitled to his cofts. But though the modus be not found, as 
| (4P. I 34) laid, yet + if ary modus be found, that is a ſufficient ground 
for refuſing a conſultation. 
Per curiam. The verdict mult be entered ſpecially for the 
ee and no conſultation will be awarded. | 
To pere. Wiener This was an action on the caſe, brought againſt the de 
H. 27 Geo. Hl. fendant for infringing the plaintiff's patent, which was 
ee ee, granted to him for producing a yellow colour, for painting 
a patent is void in oil or water, and making white lead, and ſeparating the 
if the lpeccati- mineral ai from common ſalt, all by one proceſs. On 
ar e the trial before Buiſer, J. at the laſt ſittings at WefAminfter, a 
ons which tend verdict was found for the p.aintiff: and on a motion to ſet 
to wilde. the aſide that verdict and grant a new trial, theſe facts were 
2 ede reported. The plaintiff within the uſual time had enrolled 
procuc ng a yel- the following ſpecification *; Fake any quantity of lead, and 
I -w colour, for caloine it, or minium, or red lead, litharge, lead aſh, or any 
: 11 calx, or preparation of lead, fit for the purpoſe; to any 
| ing white lead, given quantity of the above-mentioned materials, add 
aad ieparating the weight of ſea- ſalt, with a ſufficient quantity of water to 
ergy Len _ diffolve it, or rock-ſalt, or ſal gem, or foſſil - ſalt, or any 
mon (at, Il by marine ſalt, or ſalt water proper for the purpoſe; mix them 
oue pioceſs together by trituration till the lead becomes impalpable, or 
ſufficiently comminuted. When the materials have been 
goed, let them ſtand for twenty-ſour hours, in which _ 
* | tne 


Specification. 


| 

p 
; 
4 
. 


| 
t 
| 
| 
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- the lead will be changed to a good white, and the falt de- 
Ane farther addition of ſalt, till the white colour be obtained; 


from common falt ; that that produced white lead, and that 


he muſt go on to fuſion. The difference between fuſion and 
heat operating upon the ſubject matter, was, that the ſubſtance : 


liquid ſtate to which the ſubſtance may be reduced by con- 


trying ſome experiments. In trying thoſe experiments minium 


was lead. ' 


cation. For calcination was not ſufficient to produce the the ſpecification, . | 


2 previous proceſs was neceflary to reduce lead to minium or 
litharge, before the other parts of the proceſs were to be 


compounded ; if not, the trituration muſt be repeated, with- 


the decompoſition of the falt may alſo be brought about by 
digeſtion or by calcination. The materials may be ſuffered | 
to remain together, before the allali is ſeparated w the addi- _ Fl 
tion of water, + for a longer time than is ſpecified above, (+P.18 5) WM 
according to the diſcretion of the operator, and the end he 1 
wiſhes to obtain. The yellow colour is produeed by calcining | 
the lead after the alkali has been ſeparated from it till it ſhall 
acquire the colour wanted : this will be of different tints ac- 
cording to the continuance of the calcination, or the degree 

of heat employed. The white lead muſt be finiſhed by re- 
. ablutions, and by bleaching it 'till the white be made 

5 

2505 the part of the plaintiff it was proved, that the firſt 
effect of the proceſs was the ſeparating of the mineral alkal: 


by continuing the proceſs to a certain degree, and afterwards 
expoſing the matter, the yellow colour was produced. That 
as the ſpecification required the heat to be continued till the 


colour was obtained, any perſon trying the experiment would _"' -* 
_ neceſſarily be led to fuſion. That a chymiſt would fee by the 


Ecification, that if leſs heat would not anſwer the purpoſe, 


calcination, both of which proceed from different degrees of 
to be calcined continued in a folid form; whereas fuſion is a 


tinuing the heat. Inſtances were produced by perſons who 
had made the colour by the help of the ſpecification, after 


had been fuſed in the firſt inſtance. The white lead produced 
by following the directions in the ſpecification was not what 
was ſold as ſuch : but a white ſubſtance, the baſis of which 


+ For the defendant it was proved, that the patent colour TP. I 36) ö 1 
could not be made by following the directions of the ſpeciſi- Objections rs Bl 


effect intended; it was neceſſary to go on to fuſion. That, 
as it appeared upon the ſpecification, minium or red lead 
might be conſidered moſt convenient for the purpoſe, becauſe 


begun; um and litharge differing only in having under- 
beg | gone 


. 


: 
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gone different degrees of calcination. But that minium would 


not produce the effect unleſs firſt fuſed. And that if red | 


lead were calcined, the experiment would not ſucceed with- 
out fuſion: whereas, according to the terms of the ſpecifica- 
tion, fuſion ſhould be cautiouſſy avoided. That the ſpecifi 
cation was calculated to miſlead alſo with reſpec to the ſalts. 
For fel ſalt is a generic term, including all mineral ſalts: 
but only one ſpecies of ſoſſil ſalt, namely, /a/ gem, has marine 
acid, without which the colour could not be produced. — 
That ſeveral perſons had tried to make white lead by the 
ſpecification, but had not ſucceeded. 'They could only pro- 
duce a greyiſh white powder, quite unſit for painting, and 
„ not merchantable. | e 
Mr. J. BULL. ER, —after reporting theſe facts, obſerved, 
that at the trial three objections ad been made to the 
on- ar ſpecification. iſt, That, after directing that lead ſhould be 
| the trial. calcined, it directed another ingredient to be taken, which 
would not anſwer the purpoſe, namely, minium. Neither 
was it faid that the mimum ſhould be calcined or fuſed: 
but if it had any reference to the preceding words, then it 
ſhould be calcined, which would not produce the effect, 
P. 187) f fuſion being neceſſary. 2dly, That “ foſſil ſalt,” was im- 
| properly mentioned. There were many kinds of foſſil ſalt, 
only one of which, namely, . /a/ gem,” would anſwer the 
purpoſe ; becauſe it muſt be a marine ſalt. 3dly, That all 
theſe things put together did not produce the thing intended. 
And that the patent was for an invention to do three things 
in one proceſs, whereas one of them, namely, white lead, 
could not be produced at all; for that a white ſubſtance like 
lead remained, applicable only to ſome of the purpoſes of 
common white lead. The learned judge then ſaid that at 
the trial he had told the jury, that if either of theſe objections 
were well founded, it would avoid the patent. Tos 
FHrſtine and Pigott ſhewed cauſe againſt the rule for grant- 
ing a new trial, and contended, that in actions for infringing 5 


patents, it is not neceſſary for the plaintiff to give any evi- _ 


dence to ſhew what the invention is, but that it is incumbent 

on the defendant, if he objects to the ſpecification, to ſhew - 
that it is defective; and that perſons acquainted with the 
ſubject, could not by the aſſiſtance of the ſpecification, effect 
the thing intended. The conſideration, which the patentee 
gives for his monopoly, is the benefit which the public are to 

_ derive from his invention, after his patent is expired; and 
that benefit is ſecured to them by means of a ſpecification of 
the .nvention. But it is not neceſſary that that 0 
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ſhould be ſuch, as that perſons unacquainted with the terms 
of art, which muſt neceſſarily be uſed in writing it, ſhould 
be able to underſtand it. It is ſufficient-if perſons of ſkill 


can underſtand the proceſs, by means of the + ſpecification, (FP .188) 


ſo as to keep alive the diſcovery, after the patentee's excluſive 
title is expired. Pa” 


The firſt objection which has been raiſed againſt the ſuff- 


ciency of this, ſpecification. has no weight: for though the 
direction to calcine is applicable to all the ingredients in the 
firſt part of the deſcription, yet ſcientific perſons would in- 
ſtantly diſcover what degree of heat was neceſſary to be uſed 
to each of thoſe ingredients; and that minium, being already 


2 calx, muſt be fuſed. 2dly, The heat is ordered to be con- 


tinued till the experiment ſucceeds, and the colour is pro- 
duced. Fuſion is a neceflary conſequence of continuing the 


heat; and this direction would be ſufficiently underſtood by 


| all perſons acquainted with the ſubject. _ 4 
As to the ſecond objection, with reſpect to the“ foſſil ſalt,” 


the ſpecification begins with * fea ſalt,” which is the genus: 


then it afterwards ſtates not © any foſſil ſalt; but © foſſil 
« ſalt,” or * any marine ſalt; the marine ſalt, is therefore 
the baſis of the experiment; ſo that no fi /alt but what is 
likewiſe a marine ſalt, can be taken under this deſcription. . 

The anſwer to the third objection is, that a ſpecies of white 


lead is produced, though not the common ceruſe; and the 


atent does not profeſs to make the common white lead. 
zeſides the making of white lead was not the ſubject of the 
preſent action, which was for making the yellow colour, 


which accounts for the plaintiff's not being prepared to prove 


this part of the ſpecification. Upon the whole, this was a 
mere matter of evidence, as to the 3 of the ſpeciſi- 
cation, upon which the jury have exerciſed a ſound diſcretion. 


+ Bearcroft, in ſupport of the rule, was, ſtopped by the (F 


court. „ 1 
 ASHHURST, J.—I think that, as every patent is calculated 
to give a monopoly to the patentee, it is ſo far againſt the 
principles of law, and would be a reaſon againſt it, were it 
not for the advantages which the public derive from the com- 
munication of the invention, after the expiration of the time 


for which the patent is granted. It is therefore incumbent 


on the patentee to give a ſpecification of the invention in the 
celeareſt and moſt unequivocal terms of which the ſubject is 


capable. And if it appear that there is any unneceſſary am- 


diguity affectedly introduced into the ſpecification, or any 
thing which tends to miſlead the public, in that caſe the 
| „ patent 


A ; , \ 


P.189) 
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aterit is void. Here it does appear to me; that there is at 
; fuch a doubt on the evidence, that I cannot ſay this 


matter has been ſo fully and fairly etamined as to preclude 


any farther inveſtigation of the ſubject. Three objections 


have been made to this ſpecification. The firſt is; that in 


the ſpecification the public are directed “ to take any quantity 
of lead, and calcine it, or minium, or red lead; from 
whence it is inferred that calcining is only to be applied to 
lead : I confeſs if the objection had reſted here, I ſhould hare 


_- elnertnined ome deubt 


TFP. 190) 


4A 


The next objection is, that in the ſubſequent materials to 
be added, the public are directed to add “ half the weight of 
« fea falt, or fal gem, or foſſil ſalt, or any marine ſalt.”— 
Now © foſſil ſalt” is a generic term, © including ſal gem,” as 
well as other ſpecies of foſſil falt. And I underſtand that fal 
gem is the only one which ca be applied to this purpoſe; 
fo that throwing in il falt can only + be calculated to raiſe 
doubts and miſſead the public. That word could not have 
been added with any good view : it muſt produce many un- 
neceſſary experiments; therefore in that reſpect the ſpeciſiea. 
tion is not ſo accurate as it ought to have been. Another 


_ objection was taken as to the white lead; to which it was 


anſwered, that the mvention did not profeſs to make common 
white lead. But that is no anſwer : for if the patehtee had 
intended to produce ſomething only like white lead, or an- 
fwering fome of the purpoſes of common white lead, it 
ſhould have been fo expreſſed in the ſpecification. But in 
truth the patent is for making white lead and two other 
things by one proceſs. Therefore if the proceſs, as directed 
by the ſpecification, does not produce that which the patent 
profeſſes to do, the patent itſelf is void. It is certainly of 
conſequence that the terms of a ſpecification ſhould expreſs 
the invention in the cleareſt and moſt explicit manner; ſo 
that a man of ſcience may be able to produce the thing 


intended, without the neceſſity of trying experiments. 


BULLER, J. Many caſes upon patents have ariſen within 
our memory, molt of which have been decided againſt the 
patentees, upon the ground of their not having made a full 
and fair diſcovery of their inventions. Wherever it appears 


that the patentee has made a fair diſcloſure, I have always 


had a ſtrong bias in his favour, becauſe in that caſe he is 
intitled to the protection which the law gives him. How 
tar that law, which authorifes the king fo grant patents, is 


politic, is not for us to determine. When attempts are 
made to evade a fair patent, I am ſtrongly inclined to favour 


the 


* 
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the patentee; but where the diſcovery + is not fully made, (+ P.191) 
his WM the court ought to look with a very watchful eye, to prevent 
any impoſition on the public. Then the queſtion is, whether 
the preſent plaintiff has made a fair diſcovery ? I do not agree 
in with the counſel, who have argued againſt the rule, in ſaying, 

. that it was not neceſſary for the plaintiff to give any evidence 
I to ſhew what the invention was, and that the proof that the 
0 3 was improper. lay on the defendant; for I hold 
at a plaintiff muſt give ſome evidence to ſhew what his in- 
vention was, unleſs the other fide admits that it has been tried 
and ſucceeds. But wherever the patentee brings an action on 
of his patent, if the novelty or effect of the invention be diſ- 
puted, he muſt ſhew in what his invention conſiſts, and that 
be produced the effect propoſed by the patent in the manner 
Cal ſpecified. Slight evidence of this on his part is ſufficient, and 
Y it is then incumbent on the defendant to falſify the ſpecifica- 
78 tion. Now in this caſe no evidence was offered by the plain- 
tiff to ſhew that he had ever made uſe of the ſeveral different 
ingredients mentioned in the ſpecification ; as for inſtance, 
4 minium, which he had nevertheleſs inſerted in the patent; nor 
did he give any evidence to ſhew how the yellow colour was 
produced. If be could only make it with two or three of the 
51 ingredients ſpecified, and he has inſerted others which will 
ad not anſwer the purpoſe, that will avoid the patent. So if he 
f make the article, for which the patent is granted, with 

it cheaper materials than thoſe which he has enumerated, al- 
though the latter will anſwer the purpoſe equally well, the 
er patent is void, becauſe he does not put the public in 


- 


eſſion 
W of his 4 invention, or enable them to derive the ſame benefit (+P 1 92) | 
nt which be bimſelf does. a 


of As to the firſt objection which has been taken with reſpect 
#4 to the minium : it was not pretended, by any of the plain- 
0 tiff's witneſſes, that he ever made uſe of minium. And it 
9 was proved by the defendants witneſſes, that from the ſpeci- 


fication they ſhould be led to uſe minium, becauſe minium is 
n lead already calcined, which is what the ſpecification directs 
1 in the firſt inſtance. But minium will not anſwer the pur- 
n poſe. Then as to fuſion: it is ſaid that the public are di- 
" rected, by the words of the ſpecification, to continue the heat 
till the effect is produced; which mult neceſſarily lead to 


he fuſion, though fuſion is not expreſsly mentioned. But that 
7 is no anſwer to the objection: for the ſpeciſication ſnould 
10 have ſhewn by what degree of heat the effect was to be pro- 
8 duced. Now it does not mention fuſion; and, as one of 
* the witneſſes ſaid, in order to produce the effect, „ you 


e dy muſt 
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« muſt go out of the patent: for fuſion is beyond calcina- 

tion, and in ſame ſenſe contrary to it; and, by mentioning 
calcination, it ſhould ſeem that fuſion was to be avoided. 
be next objection was to the ſalts. © Foſſil ſalt” is 
mentioned, as a diſtin ſpecies of ſalt, and many other falts 

are alſo mentioned, as indifferent whether one or the other 

be uſed. But it was proved that foſſil ſalt was a generic 
term, including ſeveral ſpecies; and that /a gem” was the 

only ſpecies of it which would anſwer the purpoſe ; becauſe 

none of the others contained a marine acid, which 'was 
8 5 e 5 

| There was no contradiction by the witneſſes on the third 
(+P. 193 ) objection: for the moſt that the + plaintiff's witneſſes ſaid, 


was, that, following the ſpecification, the experiment only , 


produced a white ſubſtance like lead. a 

Now, on either of thefe grounds, the patent is void. . Be. 
cauſe if the patentee ſays, that by one proceſs he can pro- 
duce three things, and he fails in any one, the conſideration 
of his merit, and for which the patent was granted, fails, 
and the crown has been deceived in the grant. Slight defects 
in the ſpecification will be ſufficient to vacate the patent. In 
a Caſe before Lord Mansfield, for infringing a patent for 
ſteel truſſes, it appeared that the patentee, in tempering the 


ſteel, rubbed it with tallow, which was of ſome uſe in the 


operation; and, becauſe this was omitted, the ſpecification 
was held to be inſufficient, and the patent was avoided. © 

| Rule ablolate. * : Ry 
Goodail.and This was an action by the indorſee of a bill of exchange 
Dotley "ent againſt the indorſer, tried before Heath, Juſtice, at the laſt 
27 G. Ill. B. R. aſſiſes at Warwick. The bill, which was dated on the 4th 
Durnford and of November, 1786, was drawn by one Lutwych, on 'Fohn 
TID) 3 Rutter, in favour of the defendant, and payable ſixty-five 
an inland bill, days after date. The defendant indorſed it to the plaintiffs. 
dot due, preſent The bill was tendered for acceptance by the plaintiffs to Nut- 
e gear ter, on the 8th of November, who refuſed to accept it. T he 
and dier rene firſt advice given of this refuſal by the plaintiffs to the de- 
not. ce to his in- fendant was by a letter, dated the 6th of Fanuary following, 
ey ee „e which only mentioned generally the return of the bill, with- 
«icharged. And Out ſpecifying the time or circumſtance of the tender of the 
a ſubſequent pro- bill to Rutter, and his refoſal. The bill expired on the 1 ith 
polo] by the in of January, and, on the next day, the defendant made a 
(FP.1 94) propoſal to one of the +plaintiffs, to pay the bill by inſtalments. 
confers de n Heath, Juſtice, was of opinion, that as this propoſal was 
P2!ments, made made under an ignorance of all the circumſtances of N rer 
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would have governed the caſe of Bleſard and Hirſt (a), (a) 5 Burr. 


chat the drawee had no effects of the drawer in his hands ar 
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which it was material for the defendant to know, he was diſ- eee, wade 
charged by the laches of the plaintiffs; and, in conſequence RP ee 
of that direction, the jury found a verdict for the defendant. is not a waivec 
A motion was made by Lee for anew trial, on two grounds. of the waat of 
Firſt, that as notice in this caſe could not have been of any 
ſervice to the defendant, in as much as Rutter was inſolvent 
when the bill was refuſed acceptance, it was not neceſſary to 
give notice before the bill became due, and the indorſer ſtill 
continued liable. Secondly, ſuppoſing he might once have 
taken advantage of the plaintiffs laches, yet he had waived 
that advantage by his ſubſequent promiſe. 
Bulguy ſhewed cauſe. As to the firſt point, it is perfectly 
clear that the plaintiffs, if they meant to reſort to the de- 
fendant, ſhould have given immediate notice to him of the 
bill's being diſhonoured ; inſtead of which, they ſuffered a 
long ſpace of time to elapſe, by which neglect they have diſ- 
charged the defendant. As to the other point; the defend- 
ant cannot be ſaid to have made himſelf hable, by his ſubſe- 
quent conduct: for, if that were ſo, the ſame reaſoning 


where there was an abſolute aha a to pay. That, therefore, 2670. 
was much ſtronger thai the preſent; for here the party did 

not abſolutely ſay that he would pay the bill ; but, under an 

Ignorance of all the circumſtances, he propoſed to pay it by 

inſtalments. This then, at moſt, was only a cond:tional offer, 
and, not being accepted, f was the ſame as if it never had (+ P.195) 
been made. | : | | ” 

| Lee and Dayrell in ſupport of the rule. The caſe of Ble- 
fard and Hir was materially different from the preſent; for 
the ground of that deciſion was, that, if notice had been 
given, it would have been extremely material, as the drawer 
continued in credit for three weeks after the bill had been 
diſhonoured. But here it was utterly impoſſible that notice 
could have been of any ſervice whatever; for the defendant 
being the only indorſer, could not have reſorted to the drawer; _ 
for, in truth, he became inſolvent immediately after the bill 
was tendered for acceptance. But fuppoling the neglect of 
the plaintiff had at one time diſcharged the defendant from 
payment, yet he made himſelf ſubſequently liable, by his 
offer to pay. And no argument can be drawn from the ſilence 
of the court in Bleſard and Hirft, for that point was never 
mentioned even in argument ; but if it had been urged, it 
would have been deciſive in favour of the plaintiff. 

The plaintiff's counſel alſo offered to procure an affidavit, 


the 
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the time. But as to this, the court were of opinion, that, 
as between theſe parties, that would make no difference. 
ASSHHURST, 7.— The caſe of Bleſard v. Hirft goes the 
whole length of deciding the preſent. It was there deter. 
mined, that though it was not neceſſary that the holder ſhould 
preſent the bill for acceptance before it became due, yet if he 
does, he muſt give immediate notice to the perſon from whom 
| EP I 90) he received the bill, in caſe it is diſhonoured. + Here ſuch 
OL. notice was not given, and therefore the defendant was dif. 
charged. But then it is ſaid, that he made himſelf ſubſe. . 
quently liable, by his propoſal to pay the bill by inſtalments, 
which amounted to an acknowledgment of the debt. That 
argument might as well have been urged in the caſe of Blęſard 
v. Hirt as the preſent, if it had been thought material: for 
there the indorſer abſelutely promiſed to pay the bill on his re. 
turn from Leeds, but, on his being appriſed that he was not 
7 bound by law, he refuſed; and yet that was not held as a 
waiver of the want of notice. That, indeed, was a ſtronger 
caſe than the preſent ; ſor here the defendant only made 2 
conditional offer to pay by inſtalments, which being rejected, 
put matters in the ſame ſituation as if no offer had been 
made. The defendant then had a right to ſtand on the ſtri& 
rule of law, and by law he is not bound to pay. 
BvLLER, F-—lt is rather extraordinary, that in the caſe 
of Blejard v. Hirft, it ſhould have been made a doubt whe- 
ther notice of non-acceptance in tlie caſe of an inland bill of 
exchange, was neceflary to be given to the drawer: for it 
had long been fettled, that notice was neceſſary to be given 
in the caſe of foreign bills. But no mention is there made 
of the want of notice being waived by a ſubſequent promiſe; 
and that was a much ſtronger caſe than the preſent: for there 
there was an expreſs promije to pay by the indorſer; but, in 
this caſe, there was only a conditional promiſe, which was 
made by the defendant under a total ignorance of all the cir- 
cumſtances relative to the bill having been diſhonoured. All 
| this is an anſwer to an action againſt the indorſer. But if 
( +P.1 97) the + action had been brought againſt the drawer, I ſhould 
1 — have been willing to let in the affidavit, to ſhew that the 
1 drawer had no effects in the hands of the drawee. That 
fe) Durnfors would be like the caſe of Bickerdike v. Bollman (a). If 4. 
dan keſt, 1 V. draw on B. it muſt be taken prima facie that he has effects 
* in his hands; otherwiſe he has no right to draw on him. 
But if the drawer has no effects in the hands of the drawee, 
he cannot be injured by want of notice that the drawee will 


not Pay. © 
GR OSE, 


W., RW; ian 3 | 


Gnosk, J. —If there be any difference between the eaſe 
of. Bleſard v. Hirſt and the preſent, it is in favour of this 
defendant : for, at the moſt, this was only a canditional offer 
to pay, but that was a poſitive promiſe by the defendant, to 
take up the bill as he returned from Leeds. That caſe, there- 
fore, being preciſely in point, muſt govern the prelent, 

Rule diſcharged. | 

= ? | 5 


Vide ante Eſfay IV. WW beeler v. Honour. 


Wood brought an action upon the caſe againſt Gunſſon, for wood and Gun. 
ſpeaking of ſcandalous words of him, and, amongſt other ea, M. 1655, 


: . . z Banc. ſup, Styl. 
words, for. calling him TRAVY TOR, and obtained a verdict * 


againſt him at the bar, wherein the jury gave 15001. da- eie in an ion 


mages. Upon the ſuppoſition that the damages were excel- of treſpaſs for 


five, and that che jury did favour the plaintiff, the defendant ue iv. 
moved for a new trial, But Serjeant Maynard oppoſed it, Bright v. Ex- 
and ſaid that after a verdict the partiality of the jury ought non. 
not to be queſtioned, nor is there any precedent. for it in our 
books of the law, and it would be 4 dangerous conſequence 
if it ſhould be ſuffered, and the greatneſs of the damages 
given can be no cauſe for a new trial; but if it were, the 7 
damages are not here exceſſive, if the words ſpoken be well 
conſidered, for they tend to take away the plaintiff's eſtate 
and his life. Windham, on the other fide, preſſed for a trial, 
and ſaid it was a packed buſineſs, elſe there could not have 
been ſo great damages; and the court hath power in extra- 
ordinary. caſes, ſuch as this, to grant a new trial. 
GLrx, Chief Juſtice.— It is in the diſcretion of the Diſcretion of the 


2 | . 5 b court. Diſcre- 
court in ſome caſes to grant a new trial, but this muſt be a judicial, not 


judicial, and not an arbitrary diſcretion; and it is frequent arbitrary. The 


in our books for the court to take notice of miſcarriages of (P. 199) 
juries, and to grant new trials upon them, and it is for the Sourt not to be 


people's benefit that it ſhould be ſo: for a jury may ſome- intended partial. 


times, by indirect dealings, be moved to fide with one party, 
and not # indifferent betwixt them ; but it cannot be ſo in- 


tended of the court: wherefore let there be a new trial the Vide obſerva- . 


next term, aud the defendant ſball pay full coſts, and judg- as Gpon -this 


. . caſe in Roe v, 
ment to be upon this verdict, to ſtand for ſecurity to pay fyawkes, poſt, 
what ſhall be recovered upon the next verdict. and in 1 Sid, 
: = | In 131, 132. Mod. 
251, and Beard- 


mcre's caſe poſt 


2 
: 


Nur Mn + B68. 11, 4 


1 =» Styler, fo. 462, is the following note in the ſane 
cauſe. 5 

Mich. 169 f. Upon a motion for a new trial between Word and Gunffor, 
e pr ary upon a ſuppoſition of exceſſive damages given by the jury, in 
miſcarriage of an action upon the caſe, tried at the bar for words, +12, 
the jury. calling the plaintiff ?raytor, Wc. 15001. being the damage 
given, it was ſaid by GLYN, Chief Juſtice, that if the court 

do believe that the jury gave their verdict againſt their Girec- 


tion, given unto them, the court may grant a new trial. 


And a new trial was granted in this caſe, after a full debate 
Bad by counſel on both fades. * , 


NF 


Roe v. Hawkes, In an action upon the caſe by an officer of the cuſtom. 


— 5 W houſe at Portſmouth, becauſe the deſendant ſaid of him, 5. 
' New bisl nor ſet his hand to the petition to bring the king to juſtice. Aſter 
granted for ex- verdict for the plaintiff, a new trial was moved for, on ac- 
dee wege. count of exceſſive damages, which were 7ool. and Wa 
tpoken by the and Gr/n/fon's caſe, Style's Rep. was cited, But to this it 
Succefsfol party's was anſwered by T wi/den, that the new trial in Mood and 
e ny Gunſ/torn's caſe, was not granted merely for the exceſſiveneſ 

of the damages, but becauſe tampering with, the jury was 


their f iends, &C. | 2” 
Vide ante. proved. Q. It was moved that the attorney for the plaintif 


(FP. 200) ſaid before the trial, that the jury were their + friends, and 
_ _ underſtood their buſineſs, and they would do well enough. 
But by WixDHnam, F. If exprefs embracery of the 5 
not proved, the words of the attorney ſhall not prejudice the 
cauſe of his client, and if the damages are exceſſive, attaint 

| lies; and a new trial was denied. >” 
Tye hos The plaintiff brought an action of ſcandalum magnatum, 


Townſhend v : „ 
be. eee for theſe words ſpoken of him by the defendant, wiz. He is 


28.-nd29 C. II. an unworthy man, and acts again} law and reaſon, Upon 
©. B. 2 Nod. not guilty pleaded, the caſe was tried, and the jury gave the 


ico. No new VF 

trial in an action Plaintiff 4000]. damages. 55 
eee Phe defendant, before the trial, made all poſſible ſubmil- 
Nie Ren, ſion to my lord: he denied the ſpeaking of the words, and 
"2 >: 32. made oath that he never ſpoke the ſame; after the trial he 
» likewiſe applied to my lord as before, making ſeveral proteſ- 
| tations of his innocence : but having once in a paſſion faid, 
that he ſcorned to ſubmit, my lord, for that reaſon, would 
not remit the damages; it was therefore moved for a new 

trial upon theſe er kg 5 5 
1. Becauſe the witneſſes who proved the words, were not 
perſons of credit; and that, at the time when they were 
alledged to be ſpoken, many clergymen were in company 
with the defendant, and heard no ſuch words ſpoken. 
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ſpoken of him, which, if they are in their own nature action- 
able, the jury ought to conſider the damage which the party 


makes them actionable, then the jury are only to conſider 


have given 4000l. and therefore he could neither lefſen the 


| jury are judges of the damages; and it would be very incon- 
venient to examine upon what account they gave their verdict, 


neſſes, and he could not now make a doubt of their credi- 


2. It was ſworn that one of the jury confeſſed, that t 

ve ſuch great damages to the plaintiff (not that he was 
damnified ſo much) but that he might have the greater op- 
portunity to ſhew himſelf noble in the remitting of them. 

3. And which was the principal reaſon, becauſe the da- 


mages were exceſſive. 


'The court delivered their opinions /eriatim ; and firſt, : a 

The Chief Juſtice North ad; In caſes of fines for cri- on” 201 = 
minal matters, a man is to be fined by Magna Charta, with | 
a ſalvo contenemento ſuo; and no fine is to be impoſed greater 
than he is able to pay; but, in civil actions, the plaintiff is 
to recover by way of compenſation for the damages he hath 
ſuſtained, and the jury are the proper judges thereof. 

This is a civil action, brought by the plaintiff for words 


may ſuſtain ; but if a particular averment of ſpecial damages 


ſuch damages as are already ſuſtained, and not ſuch as may 
happen in futuro, becauſe for ſuch the plaintiff may have a 
new action. He faid, that, as a judge, he could not tell 
what value to ſet upon the honour of the plaintiff: the jury 


ſum, or grant a new trial, eſpecially ſince by the law, the 
they having found the defendant guilty, did believe the wit- 


bility. | | | 

W yndham, Juſtice, accorded in omnibus. 

Atkins, Juſtice, contra. That a new trial ſhould be 
granted, for tis every day's practice; and he remembered | 
the caſe of Gunſton and Mood, in the King's-bench, where Wood and Gune 
the plaintiff, in an action on the caſe for words, for calling - © il 
of him bankrupt, recovered 1500l. + and that court granted a (FP .202) 1 
new trial, becauſe the damages were exceſſive. ; - = 

The jury, in this caſe, ought to have reſpect only to the 
damage which the plaintiff ſuſtained, and not to do an unac- 
countable thing, that he might have an opportunity to ſhew 
himſelf generous; and as the court ought with one eye to 
look upon the verdict, ſo with the other they ought to take 
notice of what is contained in the declaration, and then to 
conſider whether the words and damages bear any proportion; 
if not, then the court ought to lay their hands upon the 

C1 K verdict; 


NEW TRIALS B55. u. 
verdict > tis true, they cannot leſſen the damages, but if they 
are too great, the court may grant a new trial. ö 
_ Scroggs, Juſtice, accorded with North and Wyndham, that 
no new trial can be granted in this cauſe. He ſaid, that he 
was of counſel with the plaintiff, before he was called to the 
bench, and might, therefore, be ſuppoſed to give judgment 
in favour of his former client, being prepoſſeſſed in the cauſe, 
dr elſe (to ſhew hinaſelf more ſignally juſt) might, without 
conſidering the matter, give judgment againſt him: but that 
now he had forgot all former relation thereunto, and therefore 
delivered his opinion, that, if he had been of the jury, he 
ſhould not have given ſuch a verdict ; and, if he had been 
plaintiff, he would not take advantage of it, but would over- 
come with forgiveneſs fuch follies and indiſeretions of which 
the defendant had been guilty; but that he did not fit there 
to give advice, but to do juſtice to the people. He did agree 
that where an unequal trial was, (as ſuch muſt be where t 
0 is any practice with the jury, ) in ſuch caſe tis good reaſon to 
P. 20 3) grant a new + trial; but no ſuch thing appearing to him in 
this caſe, a new trial could not be granted. 5 
= .- Ouppoſe the jury had given a ſcandalous verdiQ for the 
* plaintiff, as a penny damages, he could not have obtained a 
die trial, in hopes to increaſe them; neither ſhall the de- 
fendant, in hopes to leſſen them: and therefore, by the opi- 
nion of theſe three juſtices, a new trial was not granted. 
2 Afterwards in this term, Serjeant Maynard moved in arreſt 
of judgment, and ſaid, that this action was grounded upon 
the ſtatute of R. II. which conſiſts of a preamble, reciting 
the miſchief, and of the enaCting part, in giving of a remedy; 
and that the defendant's. caſe was neither within the miſchief 
or the remedy. | 3 
This ſtatute doth not ereate any action by way of particu- 
lar deſign; and if the matter was now res integra, much 
4s might be faid that an action for damages will not lie upon 
4 this ſtatute; for the ſtatute of em. 2. appoints that the 
I offender ſhall ſuffer impriſonment, until he produces the au- 
thor of a falſe report; and the ſtatute of 2 R. II. which 
xecites that of Hem. 2. gives the ſame puniſhment, and the 
action is brought qui tam, c. and yet the plaintiff only 
recovers for himſelf. It was uſual to puniſh offenders of this 
| kind in the Sar Chamber ; as. in the Earl of Northampton's 
i2 Co. 133. - caſe, where one Geoodricke ſaid of him, That he qwrote a book 


"ugainſi Garnet, and a letter to Bellarmine ; intimating, that 
What he wrote in the book was not his opinion, but only ad 
captandum populum, which was a great diſgrace to _ "5 
: 5 | thoſe 
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thoſe days, being as much as to ſay he was a papiſt. Crs. 
Elia. MY, 


1 But the Serjeant would not inſiſt upon that now. Bris ts 


hath been ruled, that where a ſtatute prohibits the doing of 


a a thing, which, if done, might be prejudicial to another, in 
dad art he may have an aalen upon tht very dame for bis 


damages. 


But the ground on which he argued was, that theſe words, 


as ſpoken, are not within the meaning of the act, for they 


are not actionable. 


* 


a 
2 
2 


(HP. aog) 


1. Becauſe they are no. ſcandals and words which are 


actionable muſt import a great ſcandal, which no circum- 
ſtance or occaſion of ſpeaking can excuſe; and if they are 


ſcandalous, and capable of any mitigation by the precedent 


diſcourſe, the pleading of that matter will make them not 


actionable; and for this the Lord CromwelPs caſe is a plain 


authority. The words ſpoken of him were, You like thoſe 4 Co. 13. 


that maintain ,ſedition againſt the King's perſon ; the occaſion 


of ſpeaking of which was, to give an account of his favours - 


ing the Puritan preachers, which was all that was intended 
by the former diſcourſe ; for that Lord had approved a ſermon 
which was preached by a parſon againft the Common Prayer 


Book ; and the defendant having forbid ſuch preaching, the” 


E: Lord told him that he did not like him, upon which he ſpoke 


thoſe words: ſo that the ſubject matter explained the ſenſe, 


for which reaſon it was adjudged that the action would not 


lie. i 


2. The ſcandal for which an action may be brought within 


this ſtatute muſt be fa//e, for that word goes quite through 
the whole act, viz. falſe news, falſe lies, &c. and the words 


| here are ſo general, that it cannot appear whether they are 
true or falſe, for there + can be no Juſtification here, as in 


(+P.205) 


caſe. where a man is charged with a particular crime; my 
Lord Townſhend is not charged with any particular act of 


injuſtice as a ſubject, nor with any miſdemeanor as a peer, 


nor with any offence in an office. 


If, therefore, in all actions brought. upon this ſtatute, the 


defendant may juſtify, and put the matter in iſſue, to try 


whether it be true or falſe, and in this cafe the defendant 


can neither juſtify nor traverſe ; for this reaſon the action 


That the words are general, and of a doubtful- nifica- 1 


tion, it cannot be denied; for to ſay, He is an unworthy mam, 
imports no particular crime. Unworthy is a term of relations 
as he is unworthy of my friendſhip, acquaintance or kindred, 


. and 


8 * 


(H. 206) 
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and ſo may be applicable to any thing; and a. lord may in 


: i things be unworthy of a particular man's friendſhip ; 
as i 


if he promiſes to pay a ſum of money at a day certain, 


and faileth in the payment, (as tis often ſeen,) ſuch is an 


unworthy man; but that will not bear an action. He is an 


unworthy man who invites another to dinner to affront him; 


but it will not bear an action to ſay, That a lord ixvited me to 
a dinner to wm me ; neither will it be actionable to ſay, He 
is an unworthy man, becauſe ſuch inſtances may be given of 
his unworthineſs, which will not bear an action. If my Lord 


had been compared to any baſe and unworthy thing, theſe 
words might have been actionable; and that was the cafe of 
the Lord Marquis of. Derchefler, it being ſaid of him, That 


there was no more value in him than in a dog. TR 
Then to ſay, à man acts againft law, this is no ſcandal; 

becauſe every man who breaks a + penal law, and ſuffers the 

penalty, is not guilty of any crime. The ſtatute commands 


the burying in woollen, the party buries one of his family in 
linen; in this he acts againſt the law, but if the penalty is 
' ſatisfied, the law is ſo likewiſe. . 5 8 


A man who acts againſt law acts againſt reaſon, becauſe 
Lex eff ſumma ratio ; but no inſtance is here given wherein 


he did thus act. Tis not ſaid that he did act againſt law 


wilfully, or that he uſed to do my ng againſt law ; and fo 
cannot be like the caſe of the Duke of Buckingham, who 
brought an action for theſe words, viz. You are _m_ to do 


things againſt law, and put cattle into a caſtle, where they cannot 
be replevied ; for there was not only an uſage charged upon 


him, but a particular inſtance of oppreſſion. 


This action lies for words ſpoken of a judge of either 
bench, and oi a biſhop, as well as a peer. 


ow if a man 


ſhould fay, A judge acted again law, will an action lie? 


Becauſe a Judge may do a 


ing againſt law, and yet very 
juſtly and 4 ; 


clerk quia criminoſus, this is a return againſt law, becauſe 


tis too general; but if J. S. ſhould ſay, a'biſhop acted againſt 


, Jaw, and jhewed that for cauſe, an action would not lie. If 


| for if ſuch conſtruction ſhould be made, a man muſt talk in 


the Lord Townſhend had commanded his bailiff to make a 


diſtreſs without cauſe, that had been acting againſt law and 


reaſon. - | 
He agreed the words to be uncivil, but not aCtionable ; 


print, 
ö | 


\ 


oneſtly, unleſs all the judges were infallible, and 
could not be ſubject to any miſtakes, which none will deny. 
So if a biſhop return the cauſe of his refuſal to admit a 
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print, or otherwiſe + not. ſpeak any thing of a peer, for fear ( P. 207) 


of an action. | 
There are many authorities where a peer ſhall not have 
an action, for every trivial and flight expreſſion ſpoken of 
As to ſay to a peer, He keeps none but ropues, ani raſcals* 
about him, like himſelf ; by the opinion of oo Juſtices, 2 
verton and Fleming, the action would not lie, becaufe they 
are words of ſcolding; and this was the caſe of the Earl of 
Lincoln, Cro. Fac. 196. But the court was divided, the 
defendant died, and ſo the writ abated. 79185 5 

Actions for words have been of late too much extended; 
formerly there were not above two or three brought in many 
years; and if this ſtatute ſhould be much enlarged, the lords 
themſelves will be prejudiced thereby, by maintaining actions 
one againſt another. e 3 

Upon this ſtatute of 2 R. II. c. 5. there was no action 
brought till 13 H. VII. which was above an hundred years 
after the making of that law; and the occaſion of making 
the law was, becauſe the Duke of Lancaſter, who was then 
the firſt prince of the blood, took notice that divers were ſo 
hardy as to ſpeak of him ſeveral lying words, 1 N. II. 
num. 56. and therefore this ſtatute was made to puniſh thoſe 
_ who deviſed falſe news, and horrible and falſe lies of any peer, 
&c, whereby diſcords might ariſe between the Lords and 
Commons, and great peril and miſchief to the realm, and 
quick ſubverſion thereof. Now from the natural intent and 
conſtruction of theſe words in the act, can it be ſuppoſed that 
if one ſhould ſay, Such a peer is an unworthy man, that the 
kingdom wouk be preſently in a flame, and turned into a' 


. 


ſtate of oonfuſion and civil war; f and to ſay, That he acte ( fP. 208) 


againſt lau, that the government would thereby be in danger 
to be loft, and quick ſubverſion would follow ? This cannot 
be the common and ordinary underſtanding of theſe words. 
If, therefore, the plaintiff by Lo eſe words was in 
no hazard, nor anywiſe damnified; if he was not touched 
in his loyalty as a peer, nor in danger of his. life as a ſubject; 
if he was not thereby ſubjected to any corporal or pecuniary 
puniſhment ; nor charged with any breach of oath, nor with 
a particular miſcarriage in any office; if the words are ſo 
general that they import no ſandal, and are not capable of- 
any Juſtification; and laſtly, if they are not ſuch horrible 
lies as are intended to be puniſhed by the ſtatute ; for theſe 
reaſons he concluded the action would not lie, and therefore 
prayed that the judgment might be arreſted. _ 
„„ > os Serjeant 


\ 


| Bu parte quer. 


. 


* * 
* 


(TP. 210) 


* 


Nn,  - .. BS, It, 


rant Baldwin and Serjeant Barrel argued on the ſame 
fide for the defendant, but nothing was mentioned by them 
which is not fully inſiſted on in the argument of Serjeant May- 


.. nard, for which reaſon I have not reported their arguments. 


But Pemberton, ſerjeant, who argued for the plaintiff, ſaid, 
that it would conduce much to the underſtanding of the 
ſtatute of 2 R. II. cap. 5. upon which this action of ſcandalum 

gnatum was grounded, to conſider the occaſion of the 
making of it. 1 | 1 

In thoſe days the Engliſb were quite of another nature and 

nius from what they are at this time; the conſtitution of 
this kingdom was then martial and given to arms, the very 
tenures were military, and ſo were the ſervices, as knight's 


of defence in thoſe days in the hands of private men; their 
ſports and paſtimes were ſuch as tilts and tournaments, and 
all their employments tended to breed them up in chivalry. 
Thoſe who bad any dependency upon noblemen were 
inured to bows and arrows, and to ſignalize themſelves in 
valour it was the only way to riches and honour. Arts and 
ſciences bad not got ſuch ground in the kingdom as now; 
but the commons had almoſt their dependence upon the lords, 
whoſe power then was exceeding great, and their practices 
were conformable to their power; and this is the true reaſon 
why ſo few actions were formerly brought for ſcandal, be- 
cauſe when a man was injured by words, he carved out his 
own remedy by his ſword. . | 
There are many ſtatutes made againſt riding privately 
armed, which men uſed in thoſe days, to repair themſelves 
of any injury done unto them, for they had immediately re- 
courſe to their arms for that purpoſe, and ſeldom or never 
uſed to bring any actions for damages, C 
This was their revenge; and having thus made themſelves 
judges in their own 500 it was aha here that they ſhould 
do themſelves juſtice with their own weapons; Lat this 
revenge did not uſually end in private quarrels, they took 
parties, engaged their friends, their tenants, and ſervants on 
their ſides, and by ſuch means made great faCtions in the 
commonwealth, by reaſon whereof the wage kingdom was 
often in 2 flame, and the government as often in danger of 
being ſubverted ; ſo that laws were then made againſt wearing 


| ( +P. 20 g) ſervice, caſtle-guard, and eſcuage. + There were many caſtles 


liveries or badges, and againſt riding armed. 


+ This was the miſchief of thoſe times; to. prevent which 
this ſtatute of R. II. was made, and therefore all provoking 
and vilifying words which were uſed before to exaſperate the 

L 4s, 9 _ 7 peer $z 
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ers, and to make them betake themſelves to arms, by the 


intent of this act are clearly forbidden, which was made 
chiefly to prevent ſuch conſequences ; for it was to no pur- 


poſe to make a law, and thereby to give a peer an action for 
ſuch words as a common perſon might have before the making, 
of the ſtatute, and for which the peer himſelf had a remedy 
alſo at the common law, and therefore needed not the help of 


this act. 


If then the defign of this Ratute was to hinder ſuch prac-. © 


tices as aforeſaid, the next thing to be conſidered is, what was. 
uſual in thoſe days to raiſe the paſſions of peers to that degree, 
and that will appear to be, not'only ſuch things as imported a 
great ſcandal in themſelves; or ſuch for which an action lay 
at the common law, but even ſuch things as favoured of any 
contempt of their perſons ; and ſuch as brought them into 
diſgrace with the commons, for hereby they took occaſion of 


provocation and reven 


'Tis true that very few * actions were brought upon Gas | 


ſtatute in ſome. conſiderable time after it was made; for 
though ſuch practices were thereby prohibited, the Jords did 


not preſently apply themſelves to the remedy therein given, 


but continued the military way of revenge to which they 9g 
been accuſtomed. 

As to the firſt objection that hath been made, he gave no 
anſwer to it, becauſe it was not much inſiſted upon on the 
other ſide, whether an action would lie upon this ſtatute, > 

the very words of it are ſufficient grounds for an + action; 3 ( 


and *tis very well known that wherever an act prohibits an Nazim 


evil thing, the perſon againſt whom ſuch thing 1 ls done, may - 


maintain an action. 


33 7 


G 7 


This ſtatute conſiſts of two parts, the firſt is prohibitory, Vide ante. 


_ viz. That no man ſball do ſo, &'c. Then comes the additional 


clauſe, and ſaith, That 9 he do he ſhall incur ſuch penalty. 
Tis on the firſt part that this action is grounded; and-ſo it 


was in the earl of Northamptor's caſe, in that report which 


goes under the name of Lord Col“ 12th report, where by 
the reſolution of all the judges i in England, except Flemming, 


who was abſent, it was adjudged that it was not neceſſary 
that any particular crime ſhould be fixed on the plaintiff, or 
any offence for which he might be indicted. 

So are the authorities in all the caſes relating to this action. 


In the Lord * CromwelP's caſe, for theſe words, You like thoſe * 8 13. b. 
who. maintain ſedition. In the Lord of Lincoln's caſe, My 196. 


bord is a baſe earl, and a paltry lord, and keep#th none but rogues 
a raſcals like himſelf. 10 The Duke of Buckinghan!'s caſe, 


He 


; | NE w TRIALS. 
1 Hil. 16 Car. He has ue more conſcience than a dog. Ta the Lord + Marquis 


ESS. N. 


| 11 Rot. 1269, of Dorchefter's caſe, He is no more to be valued than the black 
| of derer in dog which lies there. All which words were held actionable, 
B. K. and yet they touch not the perſons in any thing concerning 
; the government, or charge them with any crime, but in point 
of dignity or honour; and they were all viliſying words, and 
might give occaſion of revenge. . 
And ſo are the words for which this action is brought, they 


are rude, uncivil, and ill- natured: unwerthy, is as much as 


| to ſay baſe and ignoble, a contemptible perſon, and a man 
(FP. z 12) of neither honour or merit. And thus + to ſpeak of a noble- 
man, is a reflection upon the king, who is the fountain of 


honour, that gives it to ſuch perſons who are (in his judg- 
ment) deſerving, by which they are made capable of adviſing _ 


him in parliament, and it would very diſhonourable to call 
unworthy men thither. 


'Tis likewiſe a diſhonour to the nobility to have ſuch a 
perſon to fit among them as a companion, and to the com- 


mons to have their proceedings in parhament tranſmitted to 


ſuch peers ; ſo that it tends to the diſhonour of all dignities, 


both of king, lords, and commons, and thereby diſcords may 
ariſe between the two houſes, which is the miſchief intended 
to be remedied by this act. 


Then the following werds are as ſcandalous; for to ſaß 


A man,afts againſt lau and reaſon, imports ſeveral ſuch acts 
done; a man is not denominated to be unworthy by doing 
of one ſingle act; for in theſe words more is implied, than 
to ſay he hath done an unworthy thing; for the words ſeem to 
relate to the office which the plaintiff had in the country, as 
lord heutenant, which is an office of great honour; and can 
any thing tend to cauſe more diſcord and diſturbance in the 


kingdom than to ſay of a great officer, That he ns according 
zo the dlictates of his will and pleaſure ? The conſequence of 


which is, that he will be rather ſcorned than obeyed. 


It hath been objected, that the words are general, and 


charge him not with any at. Anſwer. The ſcandal is the 
greater; for tis not ſo bad to ſay A man did fuch a particular 
thing againſt law and reaſon, as to ſay, He afts againſt law; 
which is as much as to ſay, his conſtant courſe and practice 


breaking a penal law, that is a foreign conſtruction ; for the 
plain ſenſe is, he acts wang the known laws of the kingdom, 
and his practice and deſigns are fo to do, for he will be guided 
neither by law or reaſon. . | | 


| P.212) is ſuch: and to + ſay that the words might be meant of 
3 4 b 


0 2  Objed. 
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© 06/8. It has been objeCted that the ſcandal muſt be falſe: 


but whether true or not, there can be no juſtification here, 
becauſe they are ſo general, that they cannot be put in iflue. 


Anſw. He agreed that no action would lie upon this ſtatute | 
if the. wards were true; but in ſome caſes the divulging of a 


ſcandal was an offence at the common law; now to argue 


(as on the other fide) that the defendant cannot juſtify, and 


therefore an action will not lie, is a falſe conſequence; 
becauſe words may be ſcandalous and derogatory to the dig- 
nity of a peer, and yet the ſubject matter may not be put in 
— ue a x ; ; ; ; 


He agreed alſo that occaſional circumſtances may extenuate 


and excuſe the words, tho' ill in themſelves; but this cannot 
be applied to the gaſe in queſtion, becauſe the words were not 
| mitigated: the defendant pleaded'not guilty, and inſiſted on 
his innocence; the jury have ſound him guilty, which is an 

avation of his crime; if he would haye extenuated them 


by any o@afion upon which they were ſpoken, he ſhould have 
— it ſpecially, or offered it in evidence, neither of which 


was done. | 


This act is to be taken favourably for him againſt whom 


the words are ſpoken ; becauſe tis to prevent great miſchiefs 
which may fall out in the kingdom, by rude and uncivil diſ- 
courſes; and in ſuch caſes 'tis uſual for courts rather to en- 


large the remedy than to admit of + any extenuarion ; for (FP.214) 


which reaſons he prayed that the plaintiff might bave his. 
judgment. 8 | | 


It was argued by Serjeant Calthrop on the ſame fide, and 


to the ſame effect. 


Afterwards this term, all the judges argued this caſe, ſeri- Argument 2 
atim at the bench. And firſt, Juſtice Scroggs ſaid, That the the Bench. 


greatneſs of the damages given ſhould not prevail with him, 
either on the one ſide or the other; at the common law no 


action would lie for ſuch words, though ſpoken of a peer, for 


ſuch actions were not formerly much countenanced; but now 
fince a remedy is given by the ſtatute, words ſhould not be 
conſtrued either in a rigid or mild ſenſe, but according to the 
genuine and natural meaning, and agreeable to the common 
underſtanding of all men. 9 | 

At the bar the ſtrained ſenſe for the plaintiff is, that theſe 
words import He is no man of honour ;. and for the defendant 
that they import no ſcandal, and that no more was meant by 
them, but what may be ſaid of every man. 


'Tis true, in reſpect of God Almighty, we are all unwor- 


thy, but the ſubſequent clauſe explains what unworthineſs the. 
1 defendant 


2, n — 8 ny” "VIE — 1 


f 


ſuch an action, though not for a common perſon. 5 
(TP. 21 5) : + To ſay a man acts againſt law and reaſon, is no crime, if 
| he does it 1 and therefore if he had ſaid My lord 
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defendant intended, for be infers him to be unwort by, becatfe 
he acts againſt law and reaſon, © © 


Now whether the words thus explained fix any crime on 


the plaintiff, is next to be conſidered, and he was of opinion 


that they did fix a crime upon him; for to ſay He is an unwor. 
thy man, is as much as to ſay, He is a vicious perſon, and is 


the ſame as to call him a corrupt man, which in the caſe of a 
r is actionable; for general words are ſufficient to ſupport 


is a weak Nw e afts againſt law and reaſon ; ſuch words 
had not been actionable; but theſe words as ſpoken do not 
relate to his underſtanding, but to his morals; they relate to 
him alſo as a peer (though the contrary has been objected) 


that they relate ro him only as a man, which is too nice a 
diſtinction ; for to diſtinguiſh between a man and his peerage, 


is like the diſtinction between the perſon of the king and 


his authority, which hath been often exploded ; the words, 


affect him in all qualities and all relations. 
It has been alſo objected, that the words are too general, 
and like the caſe of the biſhops return, that a man is crimino- 


fus, which is not good: but though they are general in the 
caſe of a peer, they are actionable; for to ſay of a biſhop 


that he is a wicked man, theſe are as general words, and yet 
an action will lie. OT. | 

It has been alſo objected, that general words cannot be 
juſtified ; but he was of another opinion, as if the plaintiff, 
who was lord lieutenant of the county, had laid an unequal 


charge upon a man, who upon complaint made to him, or- 


dered ſuch charge to ſtand, and that his will in ſuch caſe 
ſhould be a law. If the perſon ſhould thereupon ſay that the 
lord had done unworthily, and both againſt law and reaſon, 
thoſe words might have been juſtified, by ſhewing the ſpecial 
matter, either in pleading or evidence. „% Me D 
*Tis too late now to examine whether an action will lie 
upon this ſtatute, that muſt be taken for granted, and there- 
fore was not much inſiſted on by thoſe who argued for the 


216) defendant ; for the authorities are very plain, that + ſuch 


actions have been allowed upon this ſtatute. . 
he words as here laid to be ſpoken are not ſo bad as the 
defendant might ſpeak, but they are ſo bad that an action 
will lie for them; and though they are general, yet many 
caſes might be put of general words Ph import a crime, 
and were adjudged actionable. e 1 
; 
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The Earl of Lercefter's caſe, He is an oppreſſor: the ou 5 


of Winchefter's caſe, He kept me in priſon till I gave him a 
releaſe : theſe words were held actionable, becauſe the plain 
inference from them is, That they were oppreſſors : the Lord 
Abergavenny's caſe, He ſent for me, and put me into little eaſe : 
it might be preſumed, that that lord was a juſtice of peace, 
as moſt peers are in their counties, and that what he did was 


by colour of his authority; ſo are all the caſes cited by thoſe 


who argued for the plaintiff, in ſome of which the words were 
ſtrained to import a crime, and yet adjudged aCtionable ; eſpe- 
cially in the caſe of the Lord Marquis of Dorchefter, He is to 
he valued no mere than a dog ; which are leſs ſlanderous words 


than thoſe at the bar, becauſe the ſlander is more direct and 


poſitive. 8 8 17 ET EE „ n apps 
It appears by all theſe caſes, that the judges have always 


conſtrued in favour of theſe actions, and this has been done 


in all probability to prevent thoſe damages that otherwiſe 
might enſue if the lords ſhould take revenge themſelves; for 
which reaſons he held the act ion would lie. 


* 


Aulynt, Juſtice, contra. This is not a common action 


the caſe, but an action founded upon the ſtatute of 2 

. II. upon the conſtruction whereof the reſolution of this 

caſe + will depend, whether the aCtion will lie or not. And 
as to that he conſidered, =, 


I. The occaſion. 


F . 
3. The parts of the ſtatute. | | 


of the Records of the Tower, F. 173. nu. 9 and 10. At 
the ſummoning of this parliament, the biſhop of St. David's 
declared the cauſes of their meeting, and told both the houſes 
of the miſchiefs that had happened by divers ſlanderous per- 


eat raw fleſh; the meaning of which was, that they devoured 


and eat one another; to prevent which the biſhop defireda a 


remedy, and his requeſt ſeemed to be the occaſion of making 


this law ; for ex malis moribus bone naſcuntur leges. 


2. The ſcope of the act was to reſtrain unruly tongues 
from raiſing fal/e reports, and telling tories and lies of the 
peers and great officers of the kingdom; ſo that the deſign of 
ariſe, and be occaſioned by ſuch falſe landers. / | 

Then the parts of — act are three, viz. reciting the 


offence and the miſchief, then mentioning the ill effects, and 


appointing of a penalty. 


the act was to prevent thoſe imminent dangers which might 


(TP. 217) . J 


1. The occaſion of it is mentioned in Cotton's Abridgment 


ſons, and ſowers of diſeord, which he ſaid were dogs that 


NEW TRI A I. s. ss. . 
| From whence he obſerved, _, mY 
1. That here was no new offence made or declared; for 


the common law before. 


and thoſe are offences againſt the moral law ; they muſt be 


| (TP. 2 18) ſuch in their nature, + as bearing of falſe witneſs; and theſe 


are offences againſt a common perſon, which he admitted to 
be aggravated by the eminency of the perſon againft whom 
they were ſpoken ; but every uncivil word, or rude expreſ- 


and therefore an action will not lie upon this ſtatute for every 
falſe lye, but it muſt be horrible as well as falſe, and ſuch as 
were puniſhable in the high commiſſion court, which were 
enormous crimes, 12 Co. 43. . | 

By this deſcription of offences, and the conſequences and 
effechs thereof, he ſaid he could better judge whether the 
words were actionable or not; and he was of opinion, that 
the ſtatute did not extend to words of a ſmall and trivial na- 


ture, nor to all words which were actionable, but only to 


ſuch which were of a greater magnitude, ſuch by which diſ- 


cord might ariſe between the lords and commons, to the great 
peril of the realm, and ſuch which were great flanders, and 
horrible lies, which are words purpoſely put into this ſtatute, 
for the aggravation and diſtinction of the crime; and there- 
tore ſuch words which are actionable at the common law, 
may not be ſo within this ſtatute, becauſe not horrible great 
ſcandals. | | ET 
le did not deny but that theſe were indecent and uncivil 


fion ſpoken, even of a great man, will not bear an action; 


nothing was prohibited by this ſtatute, but what was ſo at 
The offences to be puniſhed by this act, are, mala in 15 | 


words, and very ill applied to that honourable perſon of 


; whom they were ſpoken, but nobody could think that the 
3 were horrible great flanders, or that any debate might ariſe 
between the lords and commons, by reaſon ſuch words were 
ſpoken of this peer, or that it ſhould tend to the great peril 
of the kingdom, and the quick deſtruction thereof : ſuch as 
, theſe were not likely to be the effects and conſequences of 


(+P 21 9) theſe words, and therefore could not be within the meaning 


of the act, becauſe they do not agree with the deſcription 
given in it. | ** 


2. Here is no new puniſhment inflicted on the offender, 


for at the common law any perſon for ſuch offences as herein 
are deſeribed might have been fined and impriſoned, either 
upon indictment or information brought againſt him, and no 
other puniſhment is given here but impriſonment. 


Even 
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Even at the common law ſcandal of a peer might be pu- 


niſhed by pillory and loſs of ears, 5 Co. 125, de libeilis famp= 
fs, 12 Co. 37. 9 Co. 59. Lamb's caſe. So that it appears 


this was an offence at the common law, but aggravated now, 


| becauſe againſt an act of parliament, which is a poſitive law; 
much Ike a proclamation which is ſet forth to enforce the 
execution of a law, by which the offence is afterwards greater. 


He. did agree, that an action would lie upon this ſtatute, 
ough there were no expreſs words to give it to a peer, be- 
cauſe where there is a prohibition and a wrong and damage 


ariſes to the party, by doing the thing prohibited; in ſuch 


caſs/ the common law doth intitle the party to an action, 10 
Co. 75. 12 Co. roo, 103. And ſuch was the reſolution in 
the Erl of Northampton's caſe, upon conſtruction of the 
hw as incident to the ſtatute, and as the offence is ter 
becauſe of the act, and as the action will lie upon the ſtatute, 
ſo the party injured may ſue in a qui tam, which he could 

not have done before the making this law. 
3. But that ſuch words as theſe were not actionable at the 
common law, much leſs. by the ſtatute; for the defendant 
ſpoke only his judgment and opinion, and doth not directly 
+charge the plaintiff with any thing, and might well be re- 
ſembled to ſuch caſes as are in Roll's Abridgm. 1 part 57 pl. 
o. which is a little more ſolemn, becauſe adjudged upon a 
al verdict ; the words were ſpoken of a juſtice of peace, 


Thou art a bloodſucker, and not fit to live in a commonwealth. 


{ Theſe were not held actionable, becauſe they neither relate 


to his office, or fix any crime upon him. Fol. 43, in the 
ſame book, Thou deſerve/t to be hanged, not actionable, be- 
cauſe it was only his opinion. 0 | 
So, where the words are general, without any particular 
circumſtances, they make no impreſſion and gain no credit; 


and therefore in Cro. Car. 111. 1 Roll. Abridgm. 107. pl. 


43 You are no true ſubjet? to the king; the action would not 
Bonn rr | | $2 

In this caſe tis ſaid, the plaintiff acts againſt law, which 
doth not imply a habit in him ſo to do ; and when words may 
as well be taken in a mild, as in a ſevere ſenſe, the rule is 


quod in mitiori ſenſu accipienda ſunt. Now theſe words are 


capable of ſuch a favourable conſtruction ; for no more was 
ſaid of the plaintiff, than what in ſome ſenſe may be ſaid of 
every perſon whomſoever ; for who can boaſt of his inno- 
cence? Who keeps cloſe in all actions to law and reaſon? 
And to ſay a man acts againſt both, may imply that he depart- 

| | ed 


e 


(TP. 220) 


T7 naw n A, 2.1, 
ed from thoſe- rules in ſome particular caſes, where it wag 
the error of his judgment only. | 

In the Duke of Buckingham's caſe, Sheppard's Abridgmen, 
i part. f. 28. viz.' You are uſed to do things againſt law, 


and mentions a particular fact there indeed, becauſe of gſage 


ol the ill practice, it was held that an action lies; but if he 


o 


had been charged for doing a thing againſt law but once, an 


action would not lie. 


(+P 22 3 I He then obſerved how the caſes which have been adjudged 


upon this ſtatute, agree with the rules he had inſiſted on in 
his argument, which caſes have not been many, and thoſe 


too of late times; in reſpect of the antiquity of the act; 


which was made almoſt 300 years, ſince, anno 1379. And 


for 120 years after no action was brought : the firſt that is 


reported was 13 H. VII. Keilway 26. So that we have no 


contemporanea expcſitio of the ſtatute: to guide an opinion, 


which would be a great help in this caſe, becauſe they who 


make an act, beit underſtand the meaning; but now the 
meaning muſt. be collected from the ſtatute itſelf, which is 
the belt expoſition, as the rule is given in Bonbam's caſe, 8 


Co. vide the caſe, in 13 H. 7. rin, £1.58 | 

Ihe next caſe in time is the Duke of Buckingham's caſe, 
4 H. 8. Cromp. Fur. of Courts, f. 13. You have no more 
conſcience than a g. Lord Abergavenny againſt Cartwright, 
in the ſame book, You care not hew you come by goods : in 
both which caſes the words charge the plaintiff with particu- 
lar matter, and give a narrative of ſometbing of a falſe ſtory, 


and do not barely reſt upon an opinion. In the Biſhop of 


Norwich his caſe, Cro. Eliz. 1. wiz. You have writ to me that 
which is againſt the word of God, and to the maintenance of 
ſuperſtition. Theſe were held actionable, becauſe they refer 
to his function and greatly defame him, and yet he had but 


5 zo marks damages. 29 and 30 Elia. 1 Cre. 67. The Lord 
Mordant againſi briiges, iy Lord Mor dans did know that 


Prude robbed Slotboit ; and id me compound with SHotbolt for 
the ſame ; and ſaid he would fee me ſatisſied for the ſame, 
 thruch it coſt him an hundred peunds; which 1 did for him, 


{+P 222) being my maſter, othe: wiſe + the evidence I cculd have given 


would hate hanged Prude. Theſe words were held actiona- 
ble, and 1000l. damages given; and in all the other caſes 
which have been mentioned upon this ſtatute, and where 
judgment was giver for the plaintiff, the words always charge 
him wich ſome particular fact, and are poſitive and certain; 
but where they are doubtful and general, and ſignify only 
the opinion of the defendant, they are not actionable. 


but where there is a particular damage to any perſon by doing 


* 
** | ; 4 
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The words in the caſe at bar, neither relate to the plaintiff | 


as a peer, or a lord lieutenant z and charge him with no par- 
ticular erime; ſo that from the authority of all theſe caſes he 
grounded his opinion, that the action would not lie; and he 


ſaid, if laws ſhould be expounded to wrack people for words, 


inſtead of remedying one miſchief, many would be introduced, 
for in ſuch caſe they would be made ſnares for men. 


The law doth with the infirmities of men; as reli- 


gion, honour, and birtue doth in other caſes; and amongſt 
all the excellent qualities which adorn the nobility of this na- 
tion, none doth ſo much as forgiving of injuries; Solomon 
faith; That tir the honour of a man to paſs by an infirmity. 


Which if the plaintiff ſhould refuſe, yet the defendant (if 


he thinks the damages exceſſive) is not without his remedy by 
attaint, for he faid he could ſhew where an attaint was brought 


| againſt a jury for giving 60l damages. 


He farther ſaid, that he could not find that any judgment 


| had been either reverſed or arreſted upon this ſtatute, and 


therefore it was fit that the law ſhould be ſettled by ſome rule, 
becauſe tis a wretched condition for people to live under ſuch 


circumſtances, as not to + know how to demean themſelves (P 221) 5 


towards a peer; and ſince no limits have been hitherto pre- 


ſcribed, tis fit there ſhould be ſome now, and that the court 


ſhould go by the ſame rules in the caſe of a peer, as in that 
of a common perſon, that is, not to conſtrue the words 
actionable without ſome particular crime charged upon the 
plaintiff, or unleſs he alledge ſpecial damages ; for which 
reaſons he held that this action would not lie. 


Wyndham, Juſtice, accorded with Scroggs, and the Chief 


Juſtice North agreed with them in the ſame opinion; his 
argument was, ix. 0 1 | 
Firſt, he ſaid that he did not wonder that the defendant 


made his cafe ſo ſolemn, being loaded with ſo great damages; 


but that his opinion ſhould not be guided with that or with 
any rules, but thoſe of law, becauſe this did not concern the 
age alone, but was the caſe of all the nobility of England: 
ut let it be ever ſo general, and the conveniences or incon- 
veniences ever ſo great, he would not upon any ſuch con- 
ſiderations alter the law. 1 54 
He ſaid that no action would lie upon this ſtatute, which 
would not lie at the common law; for where a ſtatute prohi- 
bits a thing generally, and no particular man is concerned, 
an offence againſt ſuch a law is puniſhable by inditment'; 


the 
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the thing prohibited, there an action will lie upon the ſtatute, 
and ſo it will at the common law. 

The words therefore which are actionable upon this ſtatute 
are ſo at the common law. | 

This ſtatute extends only to peers or other great officers; 
now every peer, as ſuch, is a great officer, he has an office 
of great dignity, he is to ſupport the king by his advice, of 
+. 224) which + he is made capable by the great eminenoy of hisrepu- 
tation, and therefore all words which refle& upon him as he 
is the king's counſellor, or as he is a man of honour and dig- 

nity; are actionable at the common law. ; 
n the ordinary caſes of officers, tis not neceſſary to ſay 
that the words were ſpoken relating to his office, as to ſay of 
a lawyer that he is a /ot or an ignoramus; or of a tradeſman, 
he is a bankrupt ; the action lies, though the words were not 
Quary? | ſpoken of either as a lawyer or a tradeſman. 

5 He did not think that judges were to teach men by what 
rules to walk, other than what did relate to the particular 
matter before them; 3 all other things are gratis dia ; neither 

would he allow that diſtinction, that an action would not lie 
. where a man ſpoke only his opinion; for if that ſhould be 
admitted, it would be very eaſy to ſcandalize any man, as J 
think ſuch a Judge is corrupt, or I am of opinion that ſuch a 
rivy counſellor is a traytor ; and can any man doubt whether 
theſe or ſuch like words are act ionable or not, becauſe ſpoken 
only as the ſenſe of the perſon? *Tis true, in ſome caſes 
where a man ſpeaks: his own particular diſeſteem, an action 
will not lie, as if I ſay, I care not for ſuch 4 lord, but that 
differs much where a man ſpeaks his opinion with reference 
to a crime; for opinions will be ſpread, and will have an 
implicit faith, and becauſe one man believes it another will; 
and tis upon "this ground that all the caſes which have been 
3 ſince the ſtatute are juſtified ; and ſo was the late caſe of the 
* $:4. 233. Marquis of Dorchęſier, He es no more to be valued than the 
| Hack dog which lies there; which were words of diſeſteem, 
(4P. 225) and only the f opinion of the defendant, in which caſe 
judgment was affirmed in a writ of error. 

G4 If it be objected to what ourpole this ſtatute was 
0 if no action lies upon it, but what lay at the common 
taw? 

Anſw. The plaintiff now upon the ſtatute muſt proſecute 
tam pro domino rege quam pro ſeipſo, which he could not do at 
the common law. And it has been held in the Star Chamber, 
that if Scandalum Magnatum be brought upon this ſtatute, 

dhe defendant cannot juſtify, becauſe 'tis un qui tam, Ye 
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mind, and brought an apothecary to give her phyſic, and they 


and the King is concerned; but the defendant may explain 
the words, and tell the occaſion of ſpeaking of them; if they 
are true, they muſt not be publiſhed, becauſe the ſtatute was 
to prevent diſcords. | 55 + a 
Object. Lheſe words carry in them no diſeſteem. 
 Anſw. According to common underſtanding, they are 
words of diſreſpect and great diſeſteem; for 'tis as much as 
to ſay, that the plaintiff is a man of no honour; he is one 


who lives after his own will, and ſo is not fit to be employed 


under the King. If any precedent diſcourſe had qualified the 


ſpeaking theſe words, it ought to have been ſhewn by the 

defendant, which is not done; and therefore he concluded 

that the words, notwithſtanding what was objected, were 

actionable: and ſo by the opinion of him, Wyndham and 

Scroggs, Juſtices, judgment was given for the plaintiff” 5 
Atkins, Juſtice, of a contrary opinion. 1 | = 
Aſſault, battery, and falſe impriſonment. The Lady A/ anre Ah v. 

pretended that her daughter, the plaintiff, was troubled in Lay Af, 


+ bound her, and would have compelled her to take phyſic. . 


She was confined but about two or three hours, and the jury (TF. 226) | 


Falle impriſon- - 


gave her 2060]. damages. 


; 1 Py | | : ment; verdi& 
for plaintiff with 2000). damages, New 1ria), the jury refuſing to aſſign the reaſon why they gave 
Sir BAR TH. SHOWER moved for a new trial for the exceſ- ſuch a verdie.. 


fiveneſs of the damages. New trial for ex- 
5 cefſive damages. 


Hol r, Ch. F.—The jury were very ſhy of giving a reaſon N. B. The ju, 


for their verdict, thinking they have an abſolute deſpotic refuſed to give 
power; but | did rectify that miſtake: for the jury are to try e eee 
cauſes with the aſſiſtance of the judges, and ought to give vide pod. 
reaſons when required, that, if they go upon any miſtake, juries duty. 


they may be ſet right ; and a new trial was granted. Quere, | 


Nota. Rook Bx, J. ſaid cbiter, that he had known ſome g, idence. 


things given in evidence under the words a/” enormia, which 


were 7urpia, and not fit to be mentioned in a declaration. 


The plaintiff declares, that 2 Fulis, ſexto reg ui regis, he Prince v. 1 
was poſſeſſed of a claſe called the Meadow, and of another ton. T. 9 W. III. 


cloſe called the Pingle; and that the defendant, 3 Auguſli, BA.Comb.44s. 


Judgment ar- 


anno ſerto pred. a certain water-mill did erect, and the foun- feſtes, becauſe . * 


dations thereof ulterius ſolito did extend; by reaſon whereof mwe d-mages 

the plaintiff loſt the uſe and profit of his ſaid cloſes, from the re * N 

ſaid 2d of uly, ſexto. | N | 33 a lon. 1 ſpace of 
The defendant pleaded not guilty, and a verdict was given time then the 


laſt, or could 


at thè aſſizes at Chefler for the plaintiff, and entire 2 plaintiff Cn 
aſſeſſed: and now it was moved in arreſt of judgment, that loſe the uſe o 2 


+ $3, cording to bis 
II. L | which own ſhewing. 


the jury were inveigled to give damages from the ad of July, bis lands, se- 


F * 


8 W. III. B. K. 
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which was before the mill was built: the jury, indeed, might 
have helped it in their verdit, but now it is too late. Hob. 


_ Harbin and Green, Mo. 887. S. C. e 
ORTHEY, Contra. One may loſe the whole year's profits 


| (4 P.227) by an overflowing in harveſt time. + Paſch. 4 Regni Regis, 


Horner v. Bridges, treſpaſs tali die, with a CONTINUANDO 
from a day which was before, yet held good: ſo in an action 


for words ſpoken at ſeveral times, if the words ſpoken at one 


of the times were not actionable, but only in aggravation ; 
| if entire damages given, they ſhall be intended only'for what 
= is actionable. [ Se gu. ] So Roll. 577. (5) Goffe and 
E.. * Pangnel, about aſſigning over his trade. 


Ward ad idem, cited Allen 22. Syms and Gregory, Hob. 


282. Hunt and Lawring. | | 

Cheſbire ad idem, That if the plaintiff could loſe the uſe 
and profits of his lands from the 2d of July, then damages 
are well given; if not, then the jury could not conſider it. 


Sir Barth. Shower pro defendente. As to the caſe, Rell, 


| 577. the forbearing to exerciſe his trade was held a good con- 
Continuando. ſideration; cantinuando's, indeed, are rejected, when impoſſi- 
ble or inconſiſtent, becauſe the defendant is not bound to 
anſwer the continuando. The caſe of Syms and Gregory is 
anſwered by that of Hambleton and Veer, 2 Saund. 169. If 
a man brings an action in Michaelmas term for the words 
ſpoken in Ser, it might be ſaid there to be impoſſible, 
and helped by intendment, but always held ill. | 
' FHor.T, Ch. 7.—Where the day is not material, as in 
treſpaſs, c. if you lay a day in the declaration, which is 
7 „ after the action brought, and before the trial, the Judge 
of Ni Prius will ſuffer you to give in evidence any day before 
the action brought; but the defendant may take advantage of 


it in arreſt of judgment; but if you lay a day which is im- 


6 - poſſible, as the 3oth of February, or a day which is not come 
I (+P.228) at the time of the trial, + there you may likewiſe give in evi- 
| dence any day before the action brought, and there the de- 
ö fendant ſhall never take advantage of it in arreſt of judgment; 
becauſe the court will intend, that the plaintiff muſt have 
given in evidence a time before the trial, elſe he could not 
have had a verdict, and the fault in the declaration is cured 
by the verdiQ. „ „ 
In: the principal caſe, it is true, the plaintiff might loſe the 
rofits of the whole year by an overflowing in harveſt-time ; 


jury might compute according to the declaration. I cannot 


_ diftinguiſk 


= bat here is the word »/um, which is impoſſible ; and yet the 


* 


B88. II. N N.. 


5 diſtinguiſh it from the caſe of Harbin and Green, Hob. 189. 4a 2 Mod, 3 


Fullicium arrefletur. 


Upon a trial at nj prix, the Jury gave exoeſſive dam 3 Clerk v. Udall, 
and 4: this cauſe a new trial was granted. The 3 Try N. 1 Ann. B. 4. 


Salk. 649. 


gave the ſame damages again, and a ſecond new trial was e ui fer 


moved for and denied, becauſe there ought to be an end of «<cegive da- 


things: but ſeveral caſes were cited, which the Chief Juſtice mages, and uhs J 
allowed, that where, upon the ſecond trial, the jury have een, a8 | 


doubled the damages, a third trial had been granted. trial refuſed. 


33 | | | 4 See 6 Mod. 22, 442. 1 
This cauſe was tried the laſt Glauceter aſſiſes. Defendant 23. | 


moved for a new trial; and Mr. Juſtice Page certified the 30 


damages (which were del. to be exceſſive; but the action Aion for a 
appearing to be broug 


and plaintiff having been impriſoned and tried for felony, the fir 1 auff; 


court were of opinion, that, in the nature of the thing, the the judge certi- - | 
damages appeared to be moderate, and therefore refuſed to fied the damages. 


grant a new trial. to be exceſſive, 


_ different opinion, and refuſed a new trial. 


In an action for a malicious proſecution of an indictment Chambers v, 4 
for perjury, the Chief Juſtice + allowed the plaintiff to give (+P 229) | 


in evidence an advertiſement put into the papers by the de- Robinſos, 
fendant of the finding the indictment, with other ſcandalous 12 Geo. 4k. - - 


libel, not, as he ſaid, that the jury were to conſider it in * Evidence. 
damages, but only as a circumſtance of malice. 


Upon the trial it appeared, the perjury was ill aſſigned ; ſo Action lies PR: 


that the now plaintiff could not have been convicted; and malicious proſe- 


indiQmeart. 5 


acquitted without examination of any witneſſes. But the 


Chief Juſtice held the action lay, though it was a faulty in- ney 0d. ; 1 


dictment, relying upon the caſe of Jones v. Gwynn, where bect's Caſes, 
the diſtinction in Salt. 13. was denied, and held by the whole 22: 185. 
court that the action would lie, though the indictment was . *5+ + 
bad; a bad indictment ſerving all the purpoſes of malice, by „ 
putting the party to expence, and expoſing him; but it ſerves 
K urpoſe of juſtice in bringing the party to puniſhment if 
e guilty. | . . FOE | 
| Whertipon the jury gave the plaintiff roool. damages; New trial grant- 
and the next term the defendant moved the court for their ed for exceſſive 


damages, but the 


judgment upon this point (which was ſaved at nj privs) and fame damages 
for leave to move for a new trial after the court had given being given a+ 


their opinion upon the point, which was granted : and as to mo 43 


the point of law, the court made no difficulty of. agreeing 3 
with the caſe of Jones v. Gwynn, and the defendant's counſel — OO 7 


2 did 


nes, 436. 


t for a very malicious - proſecution, malicious profes } 
ek P ” cution; verdict * 


but the court of 


matter, though an information had been granted for it as a Stra. 691. _ 


that exception was taken to it by the Judge, and he wag Tutien of 2 bad 
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= did not ſeem to think the reaſon and authority of that caſe 
Ic̃ ben the defendant moved for a new trial, on account of 
_ -_ the exceſſiveneſs of the damages; and the court ſaid it was 
(FP. 2 30) but reaſonable he ſhould + try another jury , before he was 
S This ſaid to finally charged with 1000l. So a new trial was granted, 
| be a bad reaſon, upon payment of coſts. And a new trial being had, the 
Dathe caſe de- ſame damages were given 7 on upon which the defendant 


nied to be law 


| with a ſalary of 
Jol. per ann. yet 


zo Beardmore's applied to the court, who ſaid it was not in their power to 
E caſe. Vide poſt. grant a third trial; and ſo is Sa/k. 649. the caſe of Clark v. 
4 Vide ante. Udall. EEE ls | 
Wilford v Berk. Mr. Morton, on behalf of the defendant, moved for a new 
| _ U. trial for EXCESSIVENESS of damages. It was an action for 
| bog. Aten CRIMINAL CONVERSATION with the plaintiff's wife: and 
For crim. con. the jury (a ſpecial one) had given gool. damages. The de- 
| —— e fendant was a clerk in the Exchequer, during pleaſure, at a 
| + mus! ic.” ſalary of Fol. a year only, which was his whole ſubSflence. 
| fendamtonlys The court were, all * three, clear and unanimous, that 
clerk in an office although there was no doubt of the power of the court to 
exerciſe a proper diſcretion in ſetting aſide verdiQts for exceſ- 
| nemcialrefuſcd ſiveneſs of damages, in cafes where the quantum of the da- 
Mr. Juſtice mage really ſuffered by the plaintiff could be apparent, or 
Toller was ab- were of ſuch a nature that the court could properly judge of 
ent. , | 8 . 
| | the degree of the injury, and could ſee manifeflly that the jury 
had been outrageous in giving ſuch damages as greatly ex- 
ceeded the injury ; yet the _- was very different, where it 
- depended upon circumflances which were PROPERLY, and 
SOLELY under the cognizance of the jury, and were FIT to 
be ſubmitted to their deciſion and eſtimate. And they held 
the caſe of criminal converſation with another man's wife to 
be of this latter kind: for the injury ſuffered by the huſband, 
and the eſtimate of the damages 5 aſſeſſed, muſt, in their 
| nature, depend entirely upon CIRCUMSTANCES, which it 
(+P 23 1) was {trictly and properly the province of the jury + to judge 
N of; and, in the preſent caſe, the court could not ſay that 
gool. was too much, or that gol. would have been too little. 
Note. — The caſe of Chem. v. Brigg, MH. 6 G. I. B. R. 
before Lord Ch. J. Pratt, was exactly ſimilar to this; and 
the very ſame ſum of pool. was given: and the like motion 
was rejected then, upon the ſame principle as the court have 
now rejected the preſent one. | 
| „ Motion denied. . = | 
| Benſon v. Sir Lord MANSFIELD reported the evidence given upon a 
— Thomas Frede- writ of enquiry, which had been executed before bim, and 
H. & Geo. III. upon which 1501. damages had been given. 
BR. g Burr. _ 5 | * 
138485. it n 6 


oF „ 


| yet, under 
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It was an action brought againſt the defendant, who was Aion by: 
\ colonel of the Middleſex militia, for ordering the plaintiff, 
who was a common man therein, and had a furlough from 

the major, to be ſtripped, and to receive twenty laſhes from 


* 


two drummers. 


Mr. Morton had moved to ſet afide this verdict, for B. 
CESSIVENESS of damages ; and had obtained a rule to ſhew 
cauſe. The counſel on both ſides left it upon his Lordſhip's 


report. 


Lord MANSFIELD ſaid, He had no doubt but that it might 
be right to give an opportunity of reconſidering verdicts, 


where exceſſive damages had been given. 


But in the preſent caſe, he was not diſſatisfied with the 
verdict ; for Sir Thomas had manifeſtly acted arbitrarily, un- 
juſtifiably,. and unreaſonably. He had ordered this innocent 
man to be flogged, (though unjuſtly and improperly,) merely 


* 


out of ſpite to his major; becauſe the major (Spinnage) who 

gave the man the furlough, had offended him : in which he 

acted malo animo, and out of mere + ſpite and revenge. And 

the man, though not much hurt indeed, was ſcandalized and 

_ difgraced by ſuch a puniſhment. The defendant is a man of 
ſuch ſubſtance, as to be very able and ſufhcient to pay this 
ſum; and could only fave a part of it by having a new writ 
of inquiry, if we were to direct one. His Lordſhip acknow- 
ledged, that he thought the damages were very great, and 
beyond the proportion of what the man had ſuffered ; and 
| whole circumſtances of the caſe, he was not 


for granting a new trial. 


Mr. Fuftice WiLMoT concurred; and obſerved, - that it 


common ſoldier. 


againft his colo-—- 
nel, for an aſ . 
ſauli, viz.twenty 3 
laſhes, by tw 


drumme:s 3 


judgment per 4 


default; on in- 
quiry, 1 50l. da - 


mages; motion 


to ſet aſide in- 
quiry refuſed, 


7 
7 
8 


P. 232) | 


was rather owing to the lenity of the drummers than of the 


colonel, that the man did not ſuffer more. 


Therefore, though he. had no doubt but that the court 


might look upon thoſe damages to be too high, in a common 
and ordinary caſe, and had power to ſet aſide the verdict, and 
award a new writ of inquiry; yet, as in hi5 caſe, the de- 
fendant had acted very arbitrarily, and was well able to pay 
for it, he did not think the court were obliged to ſet aſide the 


verdict that the jury had found. 


Mr. Fuftice ASTON concurred. He was very full in vin- 
dicating the diſcretion of the court to grant new trials, even 


when benen were ideal; and cited the caſe of * Mood v. Vide ante. 
Gunſton. But as in the preſent caſe the defendant had acted 


very arbitrarily and unjuſtiſiably, and under the circumſtances 
that appeared upon the report, he did not think his to be a 


proper occaſion for the court to ſet the verdict aſide. 
er Cur. unanimouſly, rule diſcharged. 
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N Gr. 23 9 + On Thar/day laſt, Sir Fletcher Norton, on behalf of the 
Monday 24th defendant, :noved for a new trial, and to ſet aſide the verdict, 
_ air Which had been given for the 3 in an action for 2 
| Robert Darling, malicious proſecution, with 2 damages, at the Miduioſex 
M. 7 Geo. Ill. fittings at niſi privs, before Lord Mansfield on the th 
B. R. 4 Burr. inſtant. , 
—— (ASM veofe-, His objections were, rſt, That the damages were I) 
cotion by two 2dly, That the verdict was againft evidence. | 
eee He bad a rule to ſhew cauſe. 
33 for plaintiff, - Lord MansF1ELD now reported the evidence. 
| 250l. damages; It was an action for a malicious proſecution of the eee 
1 — 5 new by two indictments for nuifances ; one by a drain, the other 
ceffive damages; BY his poulterer's yard, both of them near the proſecutor's 
2. 33 a vr&h@ houſe: upon which indictments the then defendant and now 
apainft evidence, plaintiff had been acquitted. 
TOES woo? 3h appeared upon the report, << bei 
cauſe; new trial © plied:“ and it appeared that the plaintiff had actually and 
veſoſed. bend fide paid 140l. in defending himſelf againſt the two 
| indictments. ' 
 HisLorpsniy ſaid, he told the jury, that the foundation 
of this action was MALICE ; which muſt be either epreſi, 
or implied : and he acquainted them, that they were nt 
obliged to give a// the 140l. Se. ee or they might (on 
the other hand) give more, if they ſhould fee it proper to do 
ſo; he ſaid, he left it to the jury to conſider of the implied 
1 malice, from the groundleflneſs of the proſecution. 
* Sir Fletcher Norton, Mr. Morton, and Mr. Recorder Eyre, 
3 now argued on behalf of the defendant, ſor a new trial. 
(P 234) + They faid, there was ansther requiſite to the maintenance 
: of this ſort of action, BESIDES malice : it was alſo neceſſary 
to prove © that the indictment was cauſeleſs, and without 
* any foundation: both theſe are eſſential, and neceflary to 
be proved, 

Asin a writ of conſpitacy, fa try is neceſſary to be charged; 

ſo in this caſe, malice ALONE is not ſufficient; it muſt alſo 
de a proſecution without any foundation. Theſe are two in- 
dependent eſſentials to the maintenance of this action: there 
muſt be both malice and xALSIT . 

We admit there was ſome evidence of mare; but it was 
proved, by ſufficient evidence, to be a NUISANCE : therefore 
there was a probable cauſe for the indictments; and if there 
was, then the proſecutor is not liable to this action for a ma- 

licious proſecution, whatever motive might induce the pro- 
ſecutor to indict the perſon guilty of the offence. It would 


| 105 BE _—_—— 8 to make a proſecutor liable to 


| this 


C 
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this action, where there is a probable cauſe for indicting an 
- Secondly, The damages are exceſſive; and the court may 
grant a new trial in matters of fort. = FW 
The bill of 1401. was greatly overcharged in many articles, 
It ought to have been proved to have been properly paid, as 
well as bond fide. But this bill is not ſo: for /ome articles in 
it, there were no vouchers; and ſome of them are too gene- 
ral; as, for inſtance, * ſundry expences, fourteen guineas.” 
The ' counſel for the defendant alledged, that ſeventeen 


witneſſes proved, that the nuiſance exited -” one of whom | 1 
FP. 235) 


was the foreman of the grand jury. And they alſo alledged, 
that it was fully proved, that Sir Robert Darling did think, 
and had gaad reaſon to think, that it was a nuiſance. 
HhHeſides, Farmer himſelf was the occaſion of its running 
to ſo great expence: for the indictments were found at Hicks's- 
hall, and he removed them hither by certiorari; it was he 
alſo that moved for a view: to which Sir Robert Darling 
conſented, when he needed not to have done ſo. The de- 
fendant in the proſecution could not ſuffer any more damages 
than the money out of pocket. There could be no injury but , 
to his property; there was none to his fame. He could be 
intitled to no compenſation for any thing FA but pecuniary 
damages; and the jury could take nothing further into their 
conſideration, as the meaſure. of the damages they were to 
give. 1 Salk. 13. Savil v. Roberts. e 
Mr. Stove and Mr. Wallace contra, for the plaintiff, de- 
nied the damages to be exceſſive at all, much leſs againſt a 
man of great fortune; which a ſheriff of London, they ſaid, 
mult be ſuppoſed to be, at leaſt as far as 15, oool. for other- 
wiſe, he might have been excuſed from ſerving the office by 
ſwearing himſelf off. This proſecution of the indictments 
was at the peril of the defendant's trade, which would have 
been deſtroyed, if the proſecution had ſucceeded, | 
Upon the vho/e evidence, we proved, and the jury believed, 
that the inditments were groundle/s, as well as malicious. 
In ſuch an action as this is, the court cannot meaſure the 
damages by any certain rule: they have none to go by. The 
articles in the bill of coſts were all of them neceſſary expences 


to the plaintiff, in order to defend himſelf + againſt theſe in- ( P. 2 36) 


dictments, and were ready to have been proved, if objected 
do at the trial: and the whole was proved to have been bond 


'  fode paid. And he had reaſon to remove them from a court 


where the proſecutor would have been upon the bench. » 
\ 8 SR e 
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The diſtreſs and vexation, and all the inconveniencies the 


plaintiff was put to, may fairly be taken into the conſideration - 


of his damages, as well as the ee expences. 


Lord MANSFIELD.— This action is for a malicious proſe- 


cution, without a probable cauſe. . | 

I cannot ſay that the jury have done wrong here, in find- 
ing that the indictments were preferred without probable 
cauſe. 5 1 8 
This drain was an ancient drain The fault aroſe above 
and below Farmer's part of it. His brick-drain was cleaned 


and clear. The giſt of the indictment was, that he did not 
\ © Jower his drain :” he had no need to do it. | 


The verdict was not, in my opinion, againſt evidence. 
The next proſecution was for the feeding the fowls. And 
I cannot ſay that the jury had no reaſon to find this likewiſe 


to be an indictment without probable cauſe. 


Every ſtench is not a nuiſance; nor is every noiſome trade 
a nuiſance in every place, though many of them are nuiſances 
by reaſon of their /ocality. This was an ancient trade, long 


carried on in this place; long before Sir Robert Darling came 


there. He comes and builds a houſe near it, in a place that 


was formerly a poultry-yard. Nobody before complained of 


it, or preſented it. So that the concluſion does not follow, 


| (+P.237) 


« that it was a nuiſance.” And the jury had a view ; there- 


fore I cannot ſay, + that the jury had no reaſon to take the 


proſecution to be groundleſs. 
As to the exceſliveneſs of the damages—it does not appear 
by the verdict, how far the jury gave it upon the 6%/ ;; and 
how far, upon the whole circumſiances of the caſe taken to- 
gether. L 9 5 7 | : 
The end and tendency of theſe two indictments was to 
drive this plaintiff from his buſineſs of a poulterer, after 
having long carried it on. This was ſworn to be the proſe- 
cutor's view in preferring them. And they might affect the 
man's credit. | | | 


There are many circumſtances which make it reaſonable, 


not to indulge the preſent defendant in ſending it to a new 

litigation, only to abate the quantum of the damages, when 

he has been ſo much in the wrong. 5 
Therefore he was againſt granting a new trial. 5 


* 


The THREE other JUDGES entirely agreed with his lord- 


ſhip in both points; and expreſſed their ſentiments at large 


to the ſame effect. They likewiſe agreed with Sir Fletcher 
Norton, as to the grounds of this ſort of action; viz. © That 


% malice, (either expreſs or implied, ) and the want of __ 
: e | 


8 - 


* 
0 
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« zie cauſe. muſt both concur.” But they were clearly of 
opinion, that it appeared upon the whole ſtate of the evi- 
dence, that in this caſe they did both concur.” Therefore 
they thought the rule ought to be diſcharged; both objec- 
tions being ſufficiently anſwered: N 
Per car. unanimouſyr. SY 
Rule diſcharged. 5 ä 
TRESPASS, aſſault, and imprifonment, to the plaintiff's Leeman v. * 
damage of 300l. The defendant pleaded the general iſſue ; " pref 
upon the trial the ur gave a verdict for the plaintiff, and ; wits. 160. 
+ 300l. damages. 
to the defendant with notice of trial, the damages (by miſtake) inpri ſonm nt 
were laid only 2001. but the record of nift prius was right, for a tew houis, 
and agreeable to the roll, which was 3ocl. damages; after 399) dees 
a defence made at the trial, it was now moved by Serjeant 0d new trial 
Nares for the defendants to ſet aſide the verdict upon two refuled. + 
matters: 1ſt, becauſe there is a variance between the iſſue erdick not ſer 


book delivered and the niſi prius record; and and, becauſe ee 


a nee bet wegen the 
the damages are exceſſive. 


| iſſue delivered 
It appeared in evidence at the trial, that the plaintiff kept ay * my or 

the Rummer tavern, in Chancery- lane; that the deſendants ge enge 

are perſons called reforming conſtables, and under pretence - 

of a warrant from one Kynaſton, a juſtice of peace, entered 

the plaintiff's houſe with ſtaves, there ſeiſed and carried her 

into the yard, and ſaid, now we have got her, and will 

carry the bitch to New Priſon,” the defendants would not ſay 

what crime ſhe was guilty of, or charged with; Allen, the 

conſtable, had a warrant, but he did not ſhew it; that the 

next morning the plaintiff went to Kynafion's houſe, but he 

was not at home; then ſhe went to juſtice Cox's, and again 

to Mr. Kyna/lon's, but none of the defendant's appeared to 

proſecute her. John Slade, the waiter at the tavern, proved, 

that a man and a woman came to plaintiff*s houſe (who looked 
like fellow-ſervants) between nine and ten o'clock, one even- 

ing in Zafter week, a few minutes before this impriſonment 

was done; that they appeared to be honeit ſober perſons, 

and came to refreih themſelves; that he ſaw the defendants 

armed with bludgeons, take and ſeize the plaintiff, his miſ- | 

treſs; that Allen laid hold of her, and ſaid, Now damn. | 


cc you + for a bitch we have got you, and we are determined ( T P 239) ; | 1 


you ſhall go to New-Priſon;“ other witneſſes gave evidence 

to the like effect; that theſe defendants called themſelves re- 

formers; about twenty witneſſes proved the Rummer tavern 

to be a houſe of good repute, and nobody proved the con- 

trary; it was alſo proved that one of the defendants ſtruck 
| | | the 


\ 


n the paper book of the iſſue, delivered ( P. 238) . 
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the plaintiff. That the defendants never proſecuted the 
plaintiff, nor did they appear againſt: her when ſhe went be. 


fore the juſtiqg next day. For the defendants, one William 


Gardiner, who was accidentally preſent in court at the trial, 
{wore he was at the Rummer when this affair happened, and 
that he heard no oaths, nor the word bitch, Wc. It appear. | 
ed that the warrant was granted and ſigned by Juſtice ynafion, 
do enter this houſe, upon an allegation that the plaintiff kept 

à looſe and diſorderly houſe ; that _ had two warrants, 


one for London, and another for Middleſex, becauſe this 
houſe ſtands partly in and out of the city, which they kept 
hve weeks before they executed them; that they ſrequently 
watched the houſe, and when they imagined any lewd per- 
ſons went into the houſe they took that opportunity to exe- 
cute the warrant; this is the ſubſtance of the evidence, 
whereupon the jury found for the plaintiff, and 300l. da- 


mages. 


Chief Juſlice.— iſt, As the defendants made a defence at 
the trial, the ccurt will not ſet aſide the verdict for the vari- 
ance between the iſſue book delivered in paper, and the re- 


cord of niſ prius, which was not mentioned or objected to, 


IP. ago) 


Y 
* . 


* 


at the trial; and if the record of fe prius had been wrong, 
the court would + have amended it by the roll, after a verdict 


and a defence made. 


2nd, As to the exceſſiveneſs of damages; courts ſhould 
be very cautious how they overthrow verdicts that have been 
given by twelve men upon their oaths; however, if damages 
be unreaſonable and outrageous indeed, as if 20001. or 
Zool. was to be given in a little battery, which all mankind 


might ſee to be unreaſonable at firſt bluſh ;. certainly a court 


Vide ante. 


would ſet aſide ſuch a verdict, and try whether a ſecond * 
would not be more reaſonable. The rule in the caſe of 
Aſo v. Aſh, Comb. 257. laid down by Lord Holt, is a good 
one; © That the jury are to try cauſes with the aſſiſtance of 
« the judges, and ought to give their reaſons, when required, 
* that if they go upon any miſtake they may be ſet right; 


« and for their not doing ſo, and for exceſſiveneſs of da- 


« mages, a new trial was granted.” And this rule is uni- 


verſal, and extends to all ſorts of actions; but it may be ſaid, 
v hat rule has the court to govern themſelves by as to matters of 


tort? I anſwer, the court muſt be able to ſay the damages are 


beyond all meaſure unreaſonable, though they cannot ſay exad- 
ly what damages ought to be given. I do not think the damages 
exceſſive in the preſent caſe; here are a number of perſons like 


a new 


1 : 


N 


— 
— 
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2 new ſort of grand jury, who meet once or twice in a week, 

and take upon themſelves to preſent, correct, reſorm, and 

commence preſecutions; a warrant is granted by 22 
A 


1 a reforming juſtice, on the information of one Triftram, 4 
who is fled for an abominable crime; there was no account 55 
given at the trial of the matter of his information to Xynaſſon, 


who did not appear, though he was ſubpœmad; the warrant 


| 
+ is pocketed five weeks, the defendants watch and wait till (+P.241) 4 
F they can dodge a lewd woman into the out-rooms of this 
; houſe, where they had not been five minutes, before the de- 
t ſendants entered with bludgeons, and ſeized upon the perſon 0 
y of the plaintiff, and would have carried her to priſon that _ 
. night, if her neighbours had not then interpoſed and under- 
- taken that ſhe ſhould appear before - juſtice ynaſſon next 
„ morning, which ſhe did, but the defendants never purſued 
- the warrant one ſtep farther. I think the king's-beneh would 
grant an information againſt theſe perſons for ſetting them- 
t ſelves up as a kind of grand jury; an informer is a moſt 
i odious character; and I am glad of an opportunity of de- 
. claring my diſlike towards theſe reformers. he whole court 


, reſuſed to ſet aſide the verdict, and the plaintiff had judg- 
y ment. 5 N | : FS ; | 
: "TRESPASS, aflault, and impriſonment ; ifſue joined upon Huckle v. Mo- 


the general iſſue, not guilty; tried before the Lord Chief 117 3-4 3 N 


Id Juſtice, when, it was proved for the plaintiff that he is az Wilſon 205. 
en journeyman printer, and was taken into cuſtody by the de- A new trial tor 
es fendant (a king's meſſenger) upon ſuſpicion of having printed EO #4 


mages in aſſault 


or the North-Briton, number 45; that the defendant kept him az impriſon- 

nd in cuſtody about fix hours, but uſed him very _civilly by went refoſee. 

rt treating him with beef-{takes and beer, ſo that he ſuffered 8 gue 1 

ry very little or no damages; the defendant attempted to juſtify Bilis of Exterf-W 

of under the GENERAL WARRANT of a ſecretary of ſtate, to tions. 

od apprehend the printers and publiſhers of the ſaid North- 

of Briten, number 45, by virtue of the fat. of Fac. J. and the 

2d, WI or. 24 Geo. II. cap. 44. but was over- ruled by the Lord 

it; Chief Juſtice; whereupon the king's counſel, who were | 

da- þ advocates for the defendant, tendered a bill of exceptions; (TP. 242 

ni- the jury gave 3zool. damages. {kk Sa. > 

id, It was now moved by Serjeant Whitaker, that the verdict 

; of might be ſet aſide, and a new trial had; for that it appeared 

are upon the evidence the plaintiff was only a journeyman to - 

a- Leech the printer, at the weekly wages of a guinea ; that he 

ges was confined but a few hours, and very civilly and well 

like treated by the defendant, ſo that 3ool. were moſt outragegus 

ew WW damages in this caſe, and à new trial he hoped would be 
Oe . | granted; 


* 


* 


Vide ante. 
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granted; and cited Chambers v. Robinſon, 1 Stra. 69 1. which 
was an action for a malitious proſecution upon an indictment 
wherein the jury gave 1000l. damages, and the court granted 


a new trial for the exceſſiveneſs of the damages; ſeveral other 


Vide ante. 


vide ante. 


(FP.243) 


ſimilar cafes were cited to induce the court to grant a new 
trial. | bh 5 
Serjeant Burland, for the plaintiff, inſiſted that in caſes of 
tort, which ſound merely in damages, and are not like deb. 
or aſſumpſit, the court will never interpoſe in ſetting aſide 


verdicts for exceſſive damages; that in the caſe of Leeman 


againſt Allen and other reforming conſtables, C. B. in an 
action of treſpaſs and impriſonment, the jury gave Zool. da. 
mages; and this court refuſed to grant a new trial, though 
the plaintiff had not been impriſoned above 24 hours. And 
in a late caſe in B. R. for criminal converltation, 5ool. damages 
were given againſt a man in very poor circumſtances, as ap- 
peared to the court by athdavit, and yet they would not grant 
a new trial, but ſaid they could not interpoſe in eaſes of tert, 
unleſs the damages were very outrageous ; but that the jury 
were the ſole judges of the damages. | 

F Lord Cutter JvsTiICcE.—In all motions for new trials, 
it is as abſolutely neceſſary for the court to enter into the 
nature of the cauſe, the evidence, facts, and circumſtances 
of the caſe, as for a jury; the law has not laid down what 
ſhall be the meaſure of damages in an action of fort; the 


meaſure is vague and uncertain, depending upon a vaſt variety 


of cauſes, facts, and circumſtances; forte or injuries which 


may be done by one man to another are infinite; in caſes of 


criminal converfation, battery, impriſonment, ſlander, mali- 
cious proſecutions, &-. the ſtate, degree, quality, trade, or 
profeſſion of the party injured, as well as of the perſon who 
did the injury, mult be, and generally are, conſidered by a jury 
in giving damages; the few caſes to be found in the books of 
new trials for orte, ſhew that courts of juſtices have moſt . 
commonly ſet their faces againſt them; and the courts inter- 
fering in theſe caſes would be laying aſide juries; before the 
time of granting new trials, there is no inſtance that the 
judges ever intermeddled with the damages. 

I ſhall now ſtate the nature of. this caſe, as it appeared 
upon the evidence at the trial; a warrant was granted by 
Lord Halifax, ſecretary of ſtate, directed to four meſſengers, 
to apprehend and ſeiſe the printers and publithers of a paper 
called the North-Briton, number 45, without any information 
or charge laid before the ſecretary of ſtate, previous to the 
granting thereof, and without naming auy perſon whatſoever 

| | | in 
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in the warrant : Carrington, the firſt of the meſſengefs to 


whom the warrant was directed, from ſome private intelli- 


gence he had got that Leech was the printer of the North- 


Briton, number 45, directed the defendant to f execute the 
warrant upon the plaintiff (one of Leech journeymen), and 
took him into cuſtody for about fix hours, and during that 
time treated him well ; the perſonal injury done to him was 


very ſmall, fo that if the jury had been confined: by their: 


(+P.244) 


oath to conſider the mere perſonal injury only, perhaps 26R® * 


damages would have been thought damages ſufficient ; biit 
the ſmall injury done to the plaintiff, or the inconfiderableneſs 
of his ſtation and rank in life, did not appear to the jury in 
that ſtriking light, in which the great point of law, touching 


the liberty of the ſubject, appeared to them at the trial; they 
ſaw a magiſtrate over all the king's ſubjeCts, exerciſing arbi- 


trary power, N Magna Charta, and attempting ta 


deſtroy the liberty of the kingdom, by inſiſting upon the 
legality of this GENERAL WARRANT before them; they 
heard the king's counſel, and ſaw the ſolicitor of the treaſury, 
endeavouring to ſupport and maintain the legality of the 
warrant, in a tyrannical and fevere manner : theſe are the 


ideas which ſtruck the jury on the trial, and I think they have 


done right in giving exemplary damages : to enter a man's 
houſe by virtuc of a nameleſs warrant, in order to procure 
evidence, is worſe than the Spaniſh inquiſition ; a law under 


which no Engliſbman would wiſh to live an hour; it was a 


moſt daring public attack. made upon the liberty of the ſub- 


ject: I thought that the 2gth chapter of Magna Charta, 


Nullus liber homo capiatur vel impriſonetur, ** nec ſuper 
eum ibimus, Ec. niſi per legale judicium parium ſuorum vel 
per legem terre, c. which is pointed againſt arbitrary power, 
was violated. _ 1 | | 

_ I cannot fay what damages I ſhould have given, if I had 
been upon the jury; but I + directed and told them they were 
not bound to any certain damages, againſt the ſolicitor- 
general's argument. Upon the whole I am of opinion the 
damages are not exceſſive; and that it is very dangerous for 
the judges to intermeddle in damages for torte; it muſt be a 
glaring caſe indeed of outrageous damages in a tort, and 
which all mankind at firſt bluſh muſt think fo, to induce a 
court to grant a new trial for exceſſive damages. | 


(+P.245). 


BATHURST, Fuftice :—-I am of my lord's opinion, and 


particularly in the matter of damages, wherein he directed 
the jury that they were not bound to certain damages: this is 
a motion to ſet aſide 15 verdicts in effect; for all the other 
perſons who have brought actions againſt theſe” meſſengers, 


x 


have 


” 
— 


have had verdicts for 200l. in each cauſe by conſent, after 
two of the actions were fully heard and tried. —CLive, 
Juſtice, abſent. : 

Der curiam, new trial refuſed. 


more, an attor- the plaintiff declared that on the 11th of November, 1762, 
dM hey, = 


| * ar- Af NV. allbroote, and continued therein four hours, diſturbed 
. him in his poſſe | 
of the king's the rooms, and broke and ſpoiled the locks, bolts, and bars 


medengers in thereof, and broke and forced open many boxes, cheſts, bu- 


ordinary, reaus, ſcrutores, writing-deſks, drawers, and cup-boards of 


E. . 4 Geo. 
kw to 5 the plaintiff, in his houſe, and the locks thereof, and ſearched 


ee trial was and examined all the rooms in the houſe, and all the boxes, 

N p E 6 Fc. ſo broke open, and read over, pryed into, and examined 
(F 24 Yau the private papers, books, letters, and + correſpondence of 
3 3 the plaintiff and his clients, whereby the ſecret and private 
3 ander affairs, concerns, buſineſs, and circumſtances of the plain- 
ſecretary of tiff, and his clients, became and were wrongfully diſcovered, 
Rate's warrant, and made public; and then and there ſeiſed, took, and carried 


9 _ away $00 printed charts, and a great many other papers, 


given for 6x days printed and written, (particularly mentioned) and took, and 
imprifonment, clofely impriſoned the plaintiff for nine months, whereby he 


710 e mp es was hindered from following and tranſacting bis lawful affairs 


and ſeifing his and buſineſs, and was thereby put to great expences in his 


books & papers. maintenance during his impriſonment; and in obtaining his 
legal diſcharge and releaſe therefrom, againſt the peace, Oc. 
to the _— the plaintiff 10,000]. : 

The defendMits pleaded firſt, not guilty; and, a2dly, by 
teave of the court, ,as to the breaking and entering the 
dwelling-houſe, continuing there, diſturbing the plaintiff in 


his poſſeſſion, forciug · open the ſaid doors, forcing open the 


boxes, cheſts, c. and examining his private papers, c. 
and carrying away the goods, c. and impriſoning the plain- 
tiff and detaining bim for ſix days and an half; they plead 
that the plaintiff ought not to have his action againſt them, 
becauſe they ſay, that before the treſpaſs, c. was ſuppoſed 
to be committed, viz. on the 6th of November, 1762, the 


* privy council, and one of his principal ſecretaries of ſtate, 


and that he on the 6th of November, 1762, made his warrant 


under his hand and ſeal, directed to the defendants, four of 

the king's meſſengers in ordinary, by which warrant the earl 
did, in the king's name, authoriſe and require them, (the 
| * | - » defendants) 


Artbur Beard. This was an action of treſpaſs and falſe impriſonment ; | 


"the defendants broke and entered his dwelling-houſe at | 
ames Wat fo London, in the pariſh of Sr. Stephen, Wallbrooke, in the ward 


eſſion, broke and forced open ſeveral doors of 


Earl of Halifax was, and yet is one of the lords of the king's 
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defendants) taking a conſtable to their + afliſtance, to make (TP. 2 47) 


ſtrict and diligent ſearch for the faid Arthur Beardmore, 
mentioned in the ſaid warrant to be the author, or one con- 
cerned in the writing of ſeveral weekly very feditious papers, 


' intituled the Monitor, or Britifh Freebolaler, number 357» 358, 


60, 373» 376, 378, 379, and 390. London, printed for 
5 ian and J. Fell, in Pater-nofler-row , which con- 
tained groſs and ſcandalous reflections and invectives upon 
his Majeſty's government, and upon both houſes of parlia- 
ment, and him the ſaid Arthur Beard more having found, to 


ſeiſe and apprehend, and to bring him, together with his 


books and papers, in ſafe cuſtody, before the ſaid Earl of 
Halifax, to be examined concerning the premiſes, and further 
dealt with according to law, &c. That the ſaid warrant was, 


that day, delivered to the defendants to be executed ; that 
they took C. V. a conſtable, to their aſſiſtance, and on the 


fame day in the declaration, they went towards the plaintiff's 
houſe and found him near to it, and did there ſeiſe and 
apprehend him by virtue of the warrant, and immediately 


the ſame day, about ten o'clock in the ſorenoon, being the 
time when, Cc. entered his dwelling-houſe, (the door being 


then open) to ſearch for, and ſeiſe the books, papers, c. 
of the plaintiff, and to bring them with the plaintiff, before 


the Earl of Halifax, according to the exigency of the war- 


rant; and ſo the defendants go on and juſtify the treſpaſs 
aforeſaid, and ſay they delivered the books, papers, c. to 
Lovel Stanhope, an afliſtant of the Earl of Halifax, and a 
juſtice of peace for Weſtminſter, to be examined; and that 
they kept the plaintiff in cuſtody, till he gave bail for his 
appearance in the king's-bench, the then + next term, to 
anſwer ſuch matters as ſhould be objected againſt him; and 
then the defendants, by order of the Earl of Halifax, diſ- 
charged the plaintiff, and they ſay that he was neceflarily put 
to expences by ſuch Jetainedebich is the ſame treſpaſs com- 
plained of. There is another juſtification much to the ſame 
purport. The plaintiff replied de injuria ſua propria, where- 
upon iſſue was joined ; and at the trial the jury were directed 
to aſſeſs damages, under an idea that the treſpaſs and impri- 
ſonment committed under this warrant, could not be juſtified 
by any plea whatſoever ; and they found a verdict for the 
plaintiff, and gave him loool. damages. 


It was moved by the king's ſerjeants that the verdict might 


be ſet aſide, for exceſſive damages; upon ſhewing cauſe, the 


at the trial as 


Lord Chief Fuftice ſtated the ſubſtance of the evidence given 


lows; _ 


(+P.248) 


— 
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The plaintiff called his clerk, David Meredith, who proved, 
that on the 11th day of November, 1762, he found all the 
defendants in the plaintiff his maſter's houſe, and in the 
private office there, opening the drawers: and taking out 


papers; that they demanded the plaintiff's file of letters, and 


examined them back till the year 1752. Defendant Carring. 


|, (#P.249) 


ton then ſaid, © that was ſufficient 3” afterwards they went 


into the public office, and there opened the deſk, took out 
the books, and looked into the ledgers, but did not break 


any deſks or drawers open, becauſe the plaintiff opened the 
ſame for them ; afterwards they took the plaintiff and this 
witneſs away in a coach; this witneſs proved that the plaintiff 
was then concerned in a great many cauſes depending, as an 
attorney, that he ſent for Mr. + Winbolt, to manage his buſineſs 
while he ſhould remain in confinement ; that no violence was 
offered to the perſon of the plaintiff, and that his wife was 

itted to be with him; that this witneſs had aCtions de- 
pending againſt the defendants and Lord Halifax ; that the 
defendants refuſed to permit one Mr. Collet, who was a client 


of the plaintiff, to converſe privately with him about his 


| fined in the houſe of the defendants, he the plaintiff was 
ſuffered to go into any part of the houſe, and aſter fix days 
impriſonment, they were both diſcharged, upon entering into 


z 


buſineſs ; that while the plaintiff and this witneſs were con- 


recognizances to appear in the king's-bench the then next 
term, and for their good behaviour, without paying any fees. 

Mr. Co/let, a client for the plaintiff, ſwore that the plaintiff 
was concerned in ſome cauſes for him at that time, and that 
he deſired to ſpeak with him in private about his buſineſs, 
but he was refuſed by the defendants to ſpeak with the plain- 
tiff privately, and to write down what he wanted to ſay; 


that pen and ink were refuſed to him, but the defendants told 


the defendants if he pleaſed Wit was alſo proved that the 
plaintiff was then refuſed the liberty of writing a letter to 
Mr. Alderman b one of the members of parliament 
for the city of London; this was the ſubſtance of the plain- 
tiff's evidence. 5 a 3 

For the defendants, Lovel Stanbope, Eſq. deputy fecretary 
ol (tate, aſſiſtant to Lord Halifax, was called, who ſwore 
that his buſineſs was to look into, and examine all papers 


him he might ſpeak publicly to S: plaintiff, in the hearing of 


touching the government; that he took an oath of office, and 


(+2.250) 


was to pay obedience to + the orders of the ſecretary of ſtate; 
he ſaid that on theſe occaſions, when the meſſengers have 3 
man in cuſtody, they are not to do any thing without his 

5 — | orders; 
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the defendants evidence. 


* 
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orders; that Lord Halifax ordered the plaintiff to be bailed, 


and that he was continued upon his recognizance from term 
to term for ſeveral terms. It was admitted on all ſides at the 


trial, that there have been a great many precedents of war- 


rants of the like ſort with the preſent, for the ſeifing perſons 
and papers, Wc. and for all forts of crimes and offences, let - 
the offence be what it would ; and this was the ſubſtance of 
For the defendants it was ſaid, that for ſix days and an 
half confinement in a meſſenger's houſe, where little or no 
injury had been done either to the plaintiff's perſon, houſe, 
or goods, loool. were exceſhve and outrageous damages, and 
that if the court ſaw that they were exceſſive, they had power 
to grant, and would grant a new trial, even in caſes of fort. 
It is ſaid the caſe of Wood and Gunſion, Styles 466. Mich. Vide ante. 
1655. is the firſt inſtance of granting a new trial; but this 
ſeems to be a miſtake, for there were new trials granted long 
before, as appears from this, v:z. that it is a good challenge 


to a juryman to ſay, that he hath been a juror before in the 


* ſame cauſe: per Ho. C. F. 2 Salk, 648. It is true that in This might be 
Roe and Hawkes, 1 Lev. 97. + it is ſaid by Twiſden, Juſtice, in the caſe of 2 


that the new trial in Vood and Gunſlon, was not merely Lenire facias de 


granted for exceſſiveneſs of damages, but for tampering with _—_ —_— 


the jury; but in 1 Sid. 131. and n 2 Mod. 151. it is ſaid has been hd. A 


that the new trial in /Yood and Gunſlon was for exceſſiveneſs f Vide A | 
of damages; that was an action for words, and is a caſe in | = 
point, that the court + has power to grant new trials in caſes (+P.25 1) 3 


of tort for exceſſive damages. Suppoſing new trials firſt began 
in the reign of Charles the Firſt, yer it appears from the 
Year-books, long before that time, that courts of juſtice (not 


having then come into granting new trials) when they ſaw 


reaſon for it, either leſſened or increaſed the damages, as they 
do in the cafe of maihem to this day, upon view of plaintiff's 
maihem, and identifying his perſon; and for this purpoſe 
theſe caſes were cited from the Year-books, Mich. 22 Ed. 
LI. fel. 11. c. 10. which was a battery. Mich. 3 Hen. IV. 
fol. 4. c. 16. Mich. 7 H. IV. 31. 6. c. 15. in conſpiracy, 
where the plaintiff releaſed part, or the court would have 
abridged the damages acc ding to their conſcience. Haſſer, 
8 Hen. IV. fel. 23. c. . the Juſtice of Nis Prius thought the 
damages too little, yet they would not increaſe them without 


| ſeeing the maibem. Mich. 19 H. VI. 10. b. c. 28. Trin. 32 H. 


VT. 1. a. c. 2. in debt the parties were at iſſue, and the jury 
found for the plaintiff damages 6s. 8d. and coſts 20s. the 


court increaſed the damages to 138. and 4d. more. Dyer 105. 
M 


Palm. 
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? Palm. 314. From theſe” ancient caſes it was argued, that 
-— courys of juitice have, in all times, conlidered themſelves. 
authoriſed to review the damages given by juries, in all kinds 


of actions, and either to abridge, or increaſe them; and ſince 
that practice has been diſuſed, and abridging damages by the 
court has been looked upon as unconſtitutional, new trials 
hare been granted for exceſſive damages. : 

For the plaintiff it was ſaid, that new trials can only be 
granted in caſes where the court can clearly ſee that the jury 
is miſtaken, or have miſbehaved themſelves ; all the caſes of 


| (+P 262) + new trials tend to prove, that where the court have no 


meaſure to direct them, they cannot grant a new trial, there 
muſt be ſome infallible mark for them to go by in the caſe; 
no two judges in the world can agree what damages ought to 
be given in the preſent caſe, for damages here lie in ſpecula- 
tion. That the miſconduct of juries ſeems to have been the 
firſt occaſion of new trials. It is ſaid new trials were firſt 
introduced to prevent attaints; but an attaint would not lie in 
this caſe, for there is no poſſibility of pointing out how far 
the damages are exceſſive or not. The caſe in 875g 466, 
was not for exceſſive damages, but for tampering with the 
jury ; it was faid in that cafe to be a packed buſineſs. In the 


Vile ante. caſe of Lord Townſhend for words, 2 Mod. 150. the court 


ſaid they bad no ground whereby they could meaſure the 
damages, and refuſed a new trial. Afb and Af, Comb. 357. 


Vide ante. is not to the purpoſe ; Lord Halt aſked the jury upon what 


ground they went, but they refuſed to anſwer him, and ſo 
were guilty of a miſconduct. | ie, 
Curia. We are called upon, on our oaths to fay, whether 
theſe are cxceſhve —_— or not, and ought to have very 
clear evidence before us, before we can ſay they axe exceſſive. 
The jury were directed to aſſeſs damages for the plaintiff 
according to the evidence given, under an idea that the de- 
fendants could not by law juſtify the treſpaſs under this war- 
rant, by any manner of plea whatſoever. It is clear that the 
practice of granting new trials is modern, and that, courts 
anciently never exerciſed this power, but in ſome particular 
caſes they corrected the damages from evidence laid before 
25 3) them. There is great + difference$etween caſes of damages 
which may be certainly ſeen, and ſuch as are ideal; as between 
afſumpſit, treſpaſs LN goods, where the ſum and value may be 
meaſured, and actions of :mpriſonment, malicious proſecutions 


c 


ſlander, and other perſonal terts, where the damages are 
matter of opinion, ſpeculation, ideal. There is alſo a diſſer- 
ence between a principal verdict of a jury, and a writ of 

| inquiry 
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inquiry of damages; the latter being only an inqueſt of 
office, to inform the conſcience of the court, and which 


all; only in the cafe of maihem, courts have in s inter- 


have miſdemeaned themſelves contrary to their oath; in * The Judge 
the caſe in Szy/es 466. the miſconduct of the jury was cer- who tried the 


neu trial; and from that period the courts have exerciſed the EL 169, 4, | 


both fides, the court never interpoſes in that caſe. As to the 


* 


might have aſſeſſed themſelves, without any inqueſt at 


poſed in that ſingle inſtance only. As to the caſe of the writ 
of inquiry in the Year-book of H. IV. we doubt whether 
what is faid by the court in that caſe be right, That they would 
abridge the damages, unleſs the plaintiff would releaſe part 
thereof, becauſe there is not one caſe to he found in the Year- 
books, where ever the court abridged the damages after a 
principal verdict; and this is clear down to the time of 


Palmer's Rep. 314: much leſs have they interpoſed in in- 
.creaſing damages, except in the caſe of maibem. One fide 
ſays no attaint lies (in caſes of tort) for exceſſive damages; 


the other ſide ſays it does: we give no opinion as to that 
point; but it is ſaid in a hundred caſes in the books, that an 
attaint does lie. See 10 Rep. 119. Lord Cheyney's caſe. 

All, or moſt of the caſes of new trials, are where juries 


tainly an ingredient, and fo it appears from the caſe in 1 Lev. cult uſed t : 
97. Some books fay it was a trial + at bar, and it in highly ( 8 2 9 
probable there was ſome evidence, that the jury had been 1 


tampered with; and this was certainly the very firſt caſe of a eie N ; 


jury find contrary to the [judge's directions in point of law; Moor 451, 452. 


when they find directly contrary to the evidence; (that is to Bacon v. Hutch- 


ſay,) againſt evidence all one fide, for if there be evidence on ee 3 


©. B. a rule to 


power of granting new trials in ſeveral cafes: as when the * = 12 \ C 


— 
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Im for criminal converſation, the jury gave 500l. damages againſt 
the defendant ; and, upon alhdavits that he was only a clerk 
| in low circumſtances, and unable to pay ſo large a ſum, it 
was moved for a new trial; but the court refuſed to grant 
. 265 even a rule to ſhew cauſe, becauſe in caſes of fort, + the jury 
: are the only proper judges of the damages. 
| We are now come to the cafe in 1 Stra. 69 1. Chambers v. 


Vie ante. Robin/an; which ſeems to be the only caſe where a new trial 


was granted merely for the exceſſiveneſs of damages only. 
We are not ſatisfied with the reaſon given in that caſe, and 
think it of no weight, and want to know the facts upon 
which the court could pronounce the damages to be exceſ- 
ſive 3 the principle on which it was granted, mentioned in 
Strange, was to give the defendant a chance of another jury: 
this is a very bad reaſon; for if it was not, it would be a 
reaſon for a third and fourth trial, and would be digging up 
the conſtitution by the roots; and therefore we are free to 
ſay, this caſe is not law; and that there is not one ſingle 


\ | Eaſe, (that is law,) in all the books to be found, where the 
eourt has granted a new trial for exceſſive damages in actions 

> for forts. = | : 
Marktam. v. It was ſtrongly argued at the trial of this cauſe, that the 


. u. jury were to meaſure the damages by what the defendant had 


F. R. Per Cu- ſuffered by this treſpaſs, and ſix days and an half's impriſon- 


9 R's m _ was thought a groſs abſurdity by the judge 
judges of the EIN FREE ſe | | 
— — in cafes, We deſire to be underſtood that this court doth not ſay, or 


ef torts, lay down any rule, that there can never happen a caſe of ſuch 


exceſſive damages in tort, where the court may not grant a 
new trial; but in that cafe the damages muſt be monſtrous, 
and enormous indeed, and ſuch as all mankind muſt be ready 
to exclaim againſt at firſt bluſh. . 

Ihe nature of the treſpaſs in the preſent caſe is joint and 
ſeveral; and the plaintiff has ſtill another action againſt Lord 
(+P 2 56) Halifax, who, f it is ſaid, is more culpable than the defend- 
| ants, who are only ſervants, and have done what he com- 
manded them to do, and therefore the damages are exceflive 
as to them: but we think this is no topic of mitigation; and, 
for any thing we know, the jury might ſay, - „we will make 
„ no difference between the miniſter who executed, and the 
„ & magiſtrate who granted this illegal warrant :” ſo the court 
mult conſider theſe damages as given againſt Lord Halifax; 

and can we {ay that 1000l. are monſtrous damages as agai 
him, who has granted an illegal warrant to a meſſenger, who 
enters into a man's houſe, and pries into all his ſecret and 
| | private 


„ 
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but per Curiam, in tort the jury are the proper Judges. AF 
This was an action of aſſault and battery, tried at Guild- Grey againſt Sir 
hall, London, wherein the jury gave a verdict for the plain- fad. Ot 


NEW TRIALS, = 
private affairs, and carries bim from his houſe and buſineſs, 
and impriſons him for ſix days? It is an unlawful power 


aſſumed by a great miniſter of ſtate. Can any body ſay that 


a | pairs per diem is ſufficient damages in this extraordinary 

caſe, which concerns the liberty of every one of the King's 

ſubjects? We cannot ſay that the damages of 1000l. are 

enormous; and therefore the rule to ſhew cauſe why a new / 

trial ſhould not be granted, muſt be diſcharged. Per totam 

Curiam. | <7] A Ken 1 
In treſpaſs and impriſenment, damages on a writ of inquiry Hil. 8. Geo. Il. 


200l.. Skinner moved to ſet it aſide for exceſſive damages; es ga v. 
Ouc . 


. Bort. a member 
tiff, and 200l. damages; and now it was moved to have the of patliament, 


verdict ſet aſide, and a new trial, for exceſſiveneſs of da- T. 4 8. III. C. 
mages. The caſe upon the evidence was as follows: 
the Weſl-Indies à turtle for the plaintiff, Mr. Grey, and =. one _ 

which was his property, and it having been, by miſtake, de- ol. eee 
livered to the defendant, the plaintiff went to him, and de- not exceſſive, 


manded it of him; but he faid he had invited ſome friends 2%. Pla- 


to dine with him upon it, and refuſed to deliver it, or to pay if and defen- 1 
for it, and that the plaintiff might take his remedy; and dent men of 


: inti inti 1 cc 8 rank, and the 
pointing at the plaintiff, ſaid, © If-2hat man was to aſk a fe 1 ee 


« turtle of me, I would give him one ;” the plaintiff anſwer- e the former 
ed and ſaid, this is very ungenteel; and the defendant ſhoved with great con- 
the plaintiff out of his houſe with his elbow 5 who thereupon dempt. 

alked the defendant if he would waive his privilege of par- 

lament, but the defendant refuſed to do it; plaintiff then 

faid to him, you are a ſcoundrel, and defendant gave him a 

blow upon the face, which cauſed a black eye; the plaintiff 

alſo demanded the turtle by a letter, and required the de- 

ſendant to reſtore it; Captain Holland alſo informed the de- 

fendant, that the turtle had been delivered to him by miſtake, 


and deſired him to reſtore it; but the defendant ſaid, 4 


« turtle I have got, and what I have got I will keep.” The 
captain told the defendant, if he wanted a turtle to entertain 
his friends, there was one then at the Jamaica coffee-houſe 
to be ſold, and he might buy hat; the defendant anſwered, 
Lou may buy it yourſelf, I will keep that I have got.?“ 
Then the plaintiff ſaid to the defendant again, I come here 
to demand my right, and if you will not give it me, I will 


take my remedy at law, if you will waive your privilege; the 


defendant anſwered and ſaid, © In ſuch a trifling buſineſs as 


* thi, I will not waive my privilege, + but in matter of pro- (TF 258) 


cc perty 


P. 2 Wilſon 252 
+ Captain Holland, of the ſhip Nancy, having brought from (FF 257) 


* 
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% perty I would waive it.” One Falconer was called as a 
witneſs, to prove that he was preſent at this diſpute, and 
could not remember that any blow- was ſtruck by the defen- 
dant; he had forgot every thing which made in favour of the 
plaintiff, but remembered every thing which made for the 
defendant; ſo it was a meaſuring caſt whether a blow was 
ſtruck or not: however, the jury found for the plaintiff, and 
2001. N e Ka | FE 5 
Curia. This was a quarrel between two gentlemen, and 
has been properly tried by a ſpecial jury of merchants of 
London, who are the proper judges of the damages. When 
a blow 1s given by one gentleman to another, a challenge 
and death may enſue ; and therefore the jury have done right 
in giving exemplary damages. The plaintiff has been uſed 
unlike a gentleman by the defendant in ſtriking him, with- 
holding his property, and inſiſt ing upon his privilege all of 
them tending to provoke him to ſeek his revenge in another 
way than by law : and therefore we think the damages are 


not exceſſive. Rale to ſhew cauſe why a new trial fhould 


not be had, diſcharged per !otam Curiam. 
Gilbert 7 This was an action for maliciouſly indicting the plaintiff 
. 111. B. for perjury. The ſecond and third counts were for defama- 
R. Cowp. 230. tion, in ſaying the, plaintiff was a perjured knave and ſcoun- 
In perſonal torts, re}, (after acquittal,) and he would prove it. | 
1 Upon ſhewing cauſe why a new trial ſhould not be granted 
rial forexceſſioe ON the ground of exceſſive damages, it appeared by the re- 
d-mages. Me- port of Lord Chief Baron Smythe, before whom the cauſe 
erz profecu- was tried, that his Lordſhip directed the jury, in caſe th 
(TFP. 259) were of opinion that there was + malice, and no probable 
mis * fa cauſe, to find a verdic for the plaintiff; but if they thought 
after the acquit- there was a probable cauſe, then to find a verdict for the de- 
tal, charging fendant. The jury found a verdict for the plaintiff, dam 
e e pn 400 l.“ and his Lordſhip reported, that he was very well ſatis- 
l. or 500 i. fied with the verdict. | | 3 f 
damages; new Mr. Dunning, Mr. Lade, and Mr. Morgan, in ſup- 
e port of the rule, were inſtructed to ſay, that the acquittal 
„n upon the indictment for perjury was by miſtake, and not 
upon the merits z and in reſpect of the damages they inſiſted, 
that, as no ſpecial damage was laid or proved, the ſum of 
4001. was much too ſevere and exceſſive. Ts 
Mr. Juſtice Willes, who tried the indictment againſt Gil- 
vert the plaintiff, explained what paſſed at that time, and 
ſaid, that, after a trial of ſix hours, it was an acquittal upon 
the merits, and very much to his ſatisfaction. IO : 


1 


x88. II. NEW TRIAL G6. | 
Lord MansFier D.—This _ 2 * | 
ſingly on the judge's report. It is not an application on the + + oY 
| ks of ſurprite, or of new evidence, that has been diſ- „ 
covered ſince the trial; nor upon the ground, which counſel 3 
were inſtructed to mention to the court, when it was firſt 
moved, namely, that from the hurry of ſumming up, the 
jary were miſled to think, that declarations accuſing the 
plaintiff of perjury, were left to the jury, when, in fact, no 
ſuch evidence was given. By the reportit appears, that that 
ſuggeſtion is totally untrue, and that there was ſtrong evi- 
dence of ſuch declaration being made by Burtenſbatu, after 
the trial of the inditment. V 
The verdict is taken upon two counts: upon the firſt, = 
« for maliciouſly indicting the plaintiff+ of perjury ;” and (+P. 260). } 
upon the ſecond, for calling him “ a perjured raſcal, and = = 
“ ſaying he would prove it.” There was evidence in ſupport. 
of both counts. Therefore the whole ground of the appli- 
cation reſts on the point of exceſſive damages. I ſhould be 
ſorry to ſay that, in caſes of perſonal torts, no new trial 
ſhould ever be granted for damages, which manifeſtly ſhew 
the jury to have been actuated by paſſion, partiality, or pre- 
judice. But it is not to be done without very ſtrong grounds 
indeed; and ſuch as carry internal evidence of intemperance 
in the minds of the jury. It is by no means to be done 
where the court may feel, that, if they had been on the jury, n 
they would have given leſs damages, or where they might - \B 
think the jury themſelves would have completely diſcharged * F 
their duty, in giving a leſs ſum. Of all the caſes left to a - 'YF 
jury, none is more emphatically left to their ſound diſcretion, | 
than ſuch a caſe as this; and, unleſs it appears that the da- 
mages are flagrantly outrageous and extravagant, it is difficult 
for the court to draw the line. e e 

But in this caſe, where the defendant has been guilty of 
repeated defamation againſt the plaintiff, after a fair trial and 
acquittal, upon a malicious proſecution, it is impoſſible for 
the court to go into a nice examination and admeaſurement 
of what 45 to have been the damages. 5 
As rox, Juſtice.—I am clearly of the fame opinion; and 
in the preſent caſe I ſhould doubt, even if it ſtood upon the 
ſecond count only, whether the court ought to interpoſe on 
account of the largeneſs of the damages, in favour of a man 

who has been guilty of charging another with ſo foul a crime 


A * 


as is there + laid, and declaring in public that he would prove (+P. 6s 1 
it upon him. | 0 REES 1 3 
Mr. Jaffe WILL es, and Mr. Juſtice ASHHURST, were 2 


Rule 


of the ſame opinion. 


3 
* 
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Decker v Wood, Rule for a new trial diſcharged. S 
T. 6 G. i ACTION of affault. Verdict for 150l. Mingay moved 
4 "7 4g lp to ſet it aſide, on account of exceſſive damages... 
277. | Lord MANSFIELD ſaid, there was no doubt but that the 
The court may court had a power of taking the opinion of a ſecond jury, 
eu caſegrant in any caſe where the damages were exceſſive : but all theſe 
a new trial upon 4 . * . 
= the graund of Queſtions depended on their own circumſtances, on which 
exceſſive da- the court would exerciſe their diſcretion. 
Rs But in this caſe, upon hearing the report of the judge, 
(a) Vide a wiiſ the court — fit to reject the motion (a) W 
- 5 3Wiif. On a motion to ſet aſide a writ of enquiry for exceſſive da- 
Auriol and ano. ages, it appeared that the plaintiffs were the indorſees of a 
therazaint bill of exchange drawn here by G. Campbell, for 2,800 ſtar 
Thomas, Trio pagodas, payable to the defendant or order, and directed to 
8 yy G. Mowbray, Eſq; at Madras. The plaintiffs diſcounted 
end Eaft, 2 V. the bill, giving the then current price of the exchange, which 
Schere in i. Was 68. 6d. per pagoda. They ſent it to Madras, from 
dh fed over i not WRENCE it was returned to England, proteſted for non-accept- 
duly paid, tne ànce, and alſo for non-payment; on which the plaintiffs had 
indorſee may demanded and recovered at the rate of 108. per pagoda, and 
charge the ja. 5 l. per cent. from the expiration of thirty days after notice 
tereſt, exchange, to the defendant-of it being returned.  _ 3 
and other inci- Wood ſhewed cauſe, and contended that this could not be 
Sentol expences, conſidered as an uſurious demand, becauſe the uſage, as well 
(+P 262) as the particular + agreement of the defendant, had been 
| . ths proved before the jury to charge at the rate of 108. per pa- 
= . n 51. ; 3 
per cent. if ſuch goda for bills returned from India proteſted, and 51. per cent. 
charges are rea- after thirty days notice to the defendant of non-payment, 
62457644 p which included all incidental charges. 5 87 
er-, Een Philips, in ſupport of the rule, cited the caſe of Benſon v. 
colour for ulury, The charge of 10s per p+yoda cn a bill returned proteſted from India is net 
1 excæſſi ve, though it was taken in payment her at the rate of 6s. and 6d, per pagoda. 


| 
( 
(a) Summer af Parry (a), where it had been held to be uſury for country ; 
| 
4 


men Hereford, bankers to take more than 51. per cent. on inland bills paya- 
TR, ble at another place; and if the practice be contrary to law, 
no uſage could make it good. _—- i 
(5) Aſhhurſt, J. (6) BULLER, F.—The caſe of Benſon v. Parry, at Here- | 
was abſent, ford, was determined on a miſtake; but, when it was more 
maturely conſidered by this court, on a motion for a new | 
trial, they were unanimouſly of opinion, that extra charges | 
might be allowed, though they amounted to more than 51. 
per cent. if they were fair and reaſonable, and not as a colour 
for uſury; and there a new trial was granted. This doctrine t 
was again recognized in two Ni Prius caſes, the one before 
the Lord Chief Baron Eyre, on the circuit, the other before t 
| | me 


P - 


ES8. II. N N TI | 
(a) Winch qui 


me at the tings ar /gfminter (a). Se ani is now clearly) vr. 
ſettled, that the party is intitled to take not only 5; I. per cent. Sit. after EH. 
for legal intereſt, but alſo a reaſonable ſum for remitting, 286, B. K. 
and other neceſſary incidental expences. The demand, in hears Fraf7 f 
the preſent caſe, ariſes upon a bill of exchange, payable in gin the SA 
India, which, if not paid there when due, would carry the fendant, who f 
intereſt allowed in that country; and it is admitted that the pinke liier 
conſtant courſe with reſpect to bills returned proteſted from $udbory. ft 
India, has been to allow at the rate of 108. per pagoda, *ppeared on be 
which + includes intereſt, exchange, and all other charges. (+P 263) — 
There cannot, therefore, be any colour for ſaying that this trial, that the Þ} 
tranſaction is uſurious. | | 05 ee was to 
GRosk, F.—The ſame doctrine has been confirmed in "rag We 
the court of Common-Pleas; and the line which has been tous correſpon- 
taken is, that, if the ſum charged be not a colour or a ſkreen #24 ai Sudl- 
* | 2 bury, and for 7 
for uſury, but is only fair and reaſonable, it ought to be al- ich they bos | 
lowed. This is like the caſe ſome few years ago, where In- 51. per cent. for 
dian intereſt was allowed here on a bond given in India (b). *Þ<timethe bill: 
Rule diſcharged. | bad to run ; and 
| | they had alſo 58. 


5 | per cent. on the 
groſs ſum, without any reference to the time which the bill had to run: this commiſſion had 
been taken by the defendant on the blils in queſtion, and the jury found a verdi for the defen- 
dant under the judge's direction. 1 | 


| (3) Bodily v. Bellamy, 2 Burr. 1094- 


7 | = \ 


V1I. For inſufficient Damages. 


IN covenant to pay a ſum certain, viz. 1001. and a grant Anonymous, M. 
that upon default it ſhould be lawful for the covenantee to 10% II ER. 
enter and take the profits; the defendant pleaded entry and 32%: 947- 
prizal del profits in bar, and judgment was for the plaintiff, of inquiry, not 
upon demurrer, and upon the writ of. enquiry the jury gave granted for too 
damages, and upon motion a new writ of inquiry was award- pl; ue | 

a unleſs where | 
ed; for debt might have been brought upon this covenant z there is a trick. * #1 
and this is not like an iſſue where the jury are to give no Heretbeplaintiff 
more damages than are proved; but here the jury are to give ig 72 50 
the whole, unleſs the defendant proves ſomething in mitiga- the jury "ought © 
tion, which was not done in this caſe; therefore, the com- 99: to give leſs, 
mon rule holds, viz. that no new trial, or new writ of in- **?* deferdint 

: | 8 provesſomething 
quiry, ſhall be for too ſmall damages, yet there being a con- in mitigation. 
trivance in this caſe, it differs. Vide the next caſe. | 

On a contract for ſtock between the plaintiff and 7. S. Woodford verſ. 
they each depoſit 2001. in the hands of the defendant, and * 1 


\ FJ. S. 1 Sa. 425. 


- 


12 


ar n A 


8 7 S. not performing his agreement, the plaintiff ſues for the 
for depoſit, and had judgment on demurrer, and took out a writ 


=  afide verdict f 
enen of of inquiry, and proved his caſe; but the jury on a notion 


Vile ane. that the defendant could not pay out the money without con- 


Anon. Ca. from ſent of both parties, gave one penny damages; which was 


Salk. 647. ., Dow ſet aſide, the court ſaying, that the rule of not ſetting 
en in weint of afide verdicts for the ſmallneſs of the damages, did not ex- 


taken in point of 


(+P.265) tend to this caſe, + where the jury miſtook in point of law; 

| Jaw Z 1 i no- 
minal damages ſhould not ĩnterpoſe in the other caſe. | 

_ — to real damages. „ 


Haywards, An action was brought for theſe words ſpoken of the 
Newton M. 6 plaintiff as a wine-merchant; © You are a rogue, villain, 


1 ic and raſcal, and ſell by ſhort meaſure; and the jury gave 


Verdict not to twenty ſhillings damages and though it was thought a 
be ſer afide for caſe, yet the court ſaid it has always been denied ro ſet aſide 


eee wha, verdict for ſmallneſs of damages, and therefore denied it 


| = they are uncer- in this caſe. : 


tain, 28 in ation | 
for words. Vice ante. Woodford v. Eades, 


3 . In caſe for a malicious proſecution of an indictment for 


* Wolfton Dixie. felony, the jury found for the 3 and 55 five ſhillings 
al, 


T. 9 Geo. If. damages. And upon motion for a new trial, on account of 
B. R. 2 Stra. the ſmallneſs of damages, the court held there could be no 
Meines trial far new trial on that account : for this was not a falſe verdict, as 
ſmailneſs of da · finding for the defendant would be, and would ſubject them 
mages, the fame to an attaint; whereas they having found rightly for the 


rapes. Ard gang plaintiff, no attaint would he. And new trials came in the 


ſecotion, room only of attaints, as a more expeditious and eaſy remedy. 


Vide ante Anon. | 
Ca. et Wocdford and Eades, et Hayward v. Newton. 


Lord G=—rv. This was an action upon the ſtatute of Scan. Mag. for the 
Heath. T. 13 following words ſpoken bf 

_ ny” . G——r, he is a rogue, and all on his fide are rogues : if the 
Is Scan. Mag. mob would fland by me, I'd drive them all, or lay the town in 
tho only 12d. henps, The words were proved upon the trial, notwith- 
oa mages give”: ſtanding which the jury only found twelve-pence damages. 
to ſet aſide the Darnal, for plaintiff moved to ſet aſide the verdict, by reaſon 
Verdict. of the /mal]neſs of the damages; but not being able to pro- 


duce any inſtance of a verdict's being ſet aſide, merely for 


+ that reaſon, though for exceſſive damages verdicts have been 
= (+P.266)t frequently ſet aſide, and in point of reaſon there is the 


ſame cauſe for fetting afide the one as the other ; yet as the 
| difference 


$ 


and the Chief Juſtice ſaid he knew no reaſon why the court 


ard 


am woos. i ß“), ß 


f the plaintiff; G—d d—m my Lord 


nt % ww = An tos H0 ws 
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difference hath been always taken, and practice long ſettled, - 

fer cur. we can make no rule. ä | | 
The ſheriff, on the execution of a writ of inquiry of da- 

mages, admitted improper evidence to be given by defendant, rem. f. 10 


whereby the damages were leſſened; the court ordered the 15 Geo. Il. C.P. 
inquiſition to be ſet aſide, and gave plaintiff leave to execute Barnes 448. 


a new writ of inquiry. A notion has prevailed, that where [*3vifition ſet 


afide, and new. 
damages are exceſſive, a new trial, &c. may be granted; but jnquiry grant 
not where damages are leſs than they ought to be, though che fri bar 


there is as much reaſon for a new trial, &'c. in the one caſe lag Lone %- 
as the other. Burnett, for plaintiff ; Gapper, for defendant. improper dri 
| dence, whereby 
the damages were leſſened. 


| _ Defendant paid twenty-five pounds into court on the com- Ruſſel v. Ball, 


mon rule; plaintiff refuſing to accept the money, proceeded 3 E. 
to trial; and on a full hearing of the merits, had a verdiCt Barnes 4 


for. 251. the exact ſum paid into court; in RN Money paid into 


whereof, plaintiff, not having recovered more, was, by the ut. Plaintiff 


did not take it 


rule, liable to pay coſts to defendant; to avoid which, plaintiff our. Tried cauſe. 


moved to ſet aſide the verdict; objecting, that the cauſe was Recovered only 
tried by eleven jurors only. It appeared that one John Pearce, 1 
ſummoned on the jury, did not appear, but his fon of the aüde verdict on 


ſame name, not qualified, attended the aſſizes, and when the two grounds. 


father was drawn, and called, anſwered for him, and was f, One of be 


j jury ſummoned 
{worn on the jury. | jury ſu 


did not appear, 


but bis ſon, who 


was ſworn. 2d, Damages too ſmall, Verdict ſet afide on the firſt ground, not on the ſecond, 


this being a caſc of uncertain damages. 


Plaintiff alſo objected to the ſmallneſs of the damages 
found. Per cur. Attaint will not lie againſt jurors for 
finding too ſmall damages. Where a demand is certain, as 
by promiſſory note, the court will ſet aſide a verdict for too 


Tutton v. An- 


& 
wt” w—_ 


+ ſmall damages, but not where the damages are uncertain ; (TP. 267) 


as in this caſe, for curing a wound. But the verdict by eleven 
jurors only is no verdict; it is null and void. | 


Rule abſolute to ſet aſide the verdict, without coſts. Vide pod IX. (4. 
Norman againſt Beaumont, Mich. 18 Geo. II. | „ 
Belfield, for plaintiff; 

Draper, for defendant. | | 
u. If a caſe, nearly ſimilar, hath not lately been deter- 

wo in B. R. contra. Here were 12 jurors. ny 

his was an action upon a policy of inſurance on 1 - 
on board the ſhip Fe 25 at od A Jamaica to 2 eee 
which inſurance was ſtated upon the head of the policy to be Carter. E. 2 


made © on account of Robert Kerr, eſg. The plaintiffs were Sunn e gt 


merchants Eat. 1 V. 745. 
n es 


3 


arrival of the 


moch plain:1 
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The ig le- nent merchants in Londen, and the general conſignees of Kerr, 
end delivery of a who was a planter in the iſland of Jamaica. They were in 
bill of leine to the conſtant habit of procuring inſurance upon his goods, as 


Nr ſoon as they received advice of their being ſhipped. On the 


whole property 23d of December, 1782, the plaintiffs received advice from 


in the Fro Kerr of having ſhipped ten hogſheads of ſugar on board the 
e Devonſhire, in which letter, dated 18th of « October, 1782, 
it the intention was contained a general direction to inſure whatever goods 


of the parties p were ſhipped by him. The inſurance was immediately ef- 


pears to have 


deenonly to bind fected, but in the month of November, between the time 
the net proceeds when the order was ſent, and the time when the defendant 
in caſe of the ſubſcribed the policy, Kerr had indorſed the bill of lading to 
goods, then an one Dellprat, in Jamaica, to whom there was an arrear of 
ia ſurance made intereſt due upon mortgage on Kerry's eſtate in that ifland. 
on account of The plaintiffs had notice of this indorſement, after the inſur- 
(+P.208) ance was made, by a letter from Kerr to them, + wherein be 
the indorfer, at- jnformed them, that he had been obliged to aſſign the bills 


ter ſuch indorſe- & lading for the net proceeds to Dellprat. The bill of lading, 


ment, is good. 


This a queſ- as it originally ſtood, expreſſed the ſugars to be ſhipped n 
* tion of law, how accunt and ri/Þ of the PPE, and directed the delivery to 

gns; the indorſement was in the 
- an4 the motion following terms; “ deliver the above ſugars to Mr. John 
ws to ſet aide &« Hodgſon, for account of S. Dellprat ;” ſigned © Nobert 


ls intitled to, his order, or that of his a 


the verdict, for „% . . 5 
hte ay, 6s Kerr. The ſhip was loſt in the courſe of the voyage. 


b aintiff con- 
tende a, had given him much leſs than he was intitled unto. 


. At the trial of this cauſe at the laſt fittings at Guildball, 
| before Buller, J. the plaintiffs reſted their caſe here, and 
contended that upon theſe facts they were entitled to a verdict 
for the amount of the inſurance. On the other hand it was 


the inſurance was actually effected, the averment in the de- 
was not true, for he had not then Any inſurable intereſt 
paſſed out of him by the aſſignment of the bill of lading, 


which operated in this inſtance as a payment; and Buller, 
J. being of this opinion, upon the general ground that the 


guineas into court, the plaintiffs took a verdict for that ſum. 


| 8 : Erſkine 


| 


objected, that Kerr, having aſſigned the bill of lading before 


claration that theſe ſugars had been inſured on his account 


© waa ds ts as r r r r die A Lee a . % ²˙ UE TOTS,” <a RS 


remaining in him, the entire property in the goods having 


indorſement of a bill of lading paſſed the whole property, 
: would have non-ſuited the plaintiffs ; but it appearing that 
the defendant had neglected to pay the premium of twenty 


Upon. a motion on the part of the plaintiffs in this term 


— ay 6AyY mkwwy ay a _ 


we ww %” * 1 we wm 
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Erſkine and Eaft contended that the verdict ought to have 
been taken for the whole ſum inſured. The indorſement of 


the bill of lading only bound the conſignment of the goods 


in + England, and cannot be taken to have transferred the 
whole property out of the conſigner in the mean time. He 
was anſwerable again to Dellprat for the amount of the 


| ſugars, in, caſe they did not arrive ſafe; the bill of lading 
was put into his hands merely as a collateral ſecurity for the 


debt; he was only to receive the net proceeds; and therefore 


it cannot be ſaid to be a payment upon the ſpot, for it is not 


certain what the net proceeds will be. If ſo, there did remain 
an inſurable intereſt in the conſigner, for he was to run the 
riſk of the voyage. The caſe of Ca/dwell and Ball (a) went 
no farther than to determine that the indorſement of a bill of 
lading bound the conſignment. N 

The principal diſpute between the parties was, who ſhould 

t the conſignments of an eſtate in the Weft-Indies. It is 
evident from the very terms of this bill of lading, that the 
riſk of the voyage was to be run by the ſhipper; for, upon 


the face of it, the goods are expreſſed to be ſhipped © on 


« account” and at the riſk of the ſhipper ;” and the indorſe- 


* 


(+P.269) 


. 


* 


(a) Durnfoꝛd and 
Eaft. 1 V. 205, 
vide ante V. : 


ment only directing the delivery to be © on account” of another 
perſon, leaves the riſt as it, was before. But, admitting that 


by the general law, the indorſement of a bill of lading does 
transfer the whole property out of the conſigner, . the 
conſigner may recover from the underwriter, as a truſtee for 
the perſon really entitled. This doctrine ſeemed to be ad- 


> 


mitted in the caſe of Delaney and Stoddart? (b), which was (5) Durnferd and 


ſtronger than the preſent ; for there, there had been an actual 


ſale of the ſhip inſured between the time of ſending the order 
for inſurance, and the time when the inſurance was actually 
effected; and there, the action + was held to be ſuſtainable 
againſt the underwriter in the name of the vender, though ii 

reality for the benefit of the vendee; ſo here, perhaps, the 


inducement for taking*®the bill of lading, if it is to be con- 


Eaſt, 1 V. 22. 


GP. a) 


fidered as an abſolute transfer of the property, was the idea 


of ſecurity, from the goods being inſured. 
The court, however, upon this occaſion, were clearly all 
of opinion, that where 4 bill of lading is taken by a creditor, 


as a ſecurity for his debt, on his own account, the whole 
property paſſes by the delivery, and is to be confidered as a 
ſatisfaction of the debt pro tunto. That the parties were always 


at liberty to vary from the general rule, by entering into 
any particular agreement between themſelves ; but that muſt 
ſhewn, in order to take advantage of it. They conſidered 


NEW TRIALS. Ess. 11, 


Vide ante V. mY caſe of Caldwell and Ball as deciding the general queſ. 


tion. e eee aer amr, and Stoddart, there was 
an ment that the policy ſhould be tranaſerred. 
They therefore anvil rule. 


But afterwards, on a ſubſequent day, the motion was 


renewed, by leave of the court, on on an affidavit ſtating the 
particular tranſaction between the parties. 

That Kerr had no intention whatever of paſſing the whole 
property by the indorſement of the bill of lading ; his i a 
tion being no more than to bind the conſignment of the 
in England; to which purpoſe he had ordered his _ 
reſpondenis to pay the net proceeds to Deliprat, as appears by 
the letter before-mentioned ; and that fince that time Kerr: 


executor had actually accounted to Deilprat again for the 


(42; 271) amount of the ſugars which had been loſt, + a demand having 
been made on them to that purpoſe. 
A rule was now granted to ſhew cauſe why there ſhould 
not be a new trial; which was afterwards made abſolute, 
without hearing either fide (a 
Verdict for the ne (b). | a 


(a) The 8 eame on to be tried a 5 time at the ſbuintz aſter Eofte 
ferm, at Guildhall, when, the ſame clear evidence of the intention of the 
parties being given, as had been ſet forth in the affidavit laid before the court, 
Mr. Juice Buller was of opinion, that the plaintiff was entitled to recover the 
amount of the inſurance. He ſaid the general doctrine way clear, that the 
indorſement of a bill of lading primd facie transferred the whole property in 
the goods, but this was ſubject to be controlled by the evident inteution of the 
parties. Here advice was ſent by the conſitznet to his correſpondents at home, 
that be bad been obliged to give the bill of lading to Dellprat, for the net 

| proceeds, and the amount of the goods was aftually accounted for again by er“ 

| executors to Dellprat, after the loſs was known. And befides, what was mate- 
rial to de obſerved, no value had been put upon the goods at the time, which 
ſhewed that Dellprot was only to have the net proceeds. 

(5) Vile Cui v. the * Aſfurance Company. Vide * L. E. 19). 


/ | | * 


4 . i 5 
— . ˙ «—˙¹¾ ⏑¼ꝛ̃ ↄ—e4e Vm ĩ̃ W] ²˙ A! ˙—w.̃—˙ß— . . — ¼ ̃ ͤ ᷣ᷑ u. · ·— Ei 


TT VII. Refuſing 


I, 


prog as tq five cloſes only For the plaintiff it was ea 
at 
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vil. Refufing ot Evidence bs or Pil-direcion, (TP. 70 
or Non - dtrraton of the Indge, | 


Fl MLL 06) 0 Bare and IX, (16. Buckley 


Fd 


Per cur, Good cauſe of new trial, where the judge, who Bigaall v. Dev- 


| tried the cauſe, has denied to admit chat for evidence, which — W | 


R. 6 Mo. 


+ was legal evidence. 5 | N — judge * 


fuGag legal evidence. 
| It'was agreed by the court, that if « any judge of niþ prius Thomkins x. 


allow, or over-rule evidence which he ought not to have Hill, M. 1 An. | 


done, upon application to the court, they will grant a new B. R. 7Mod. 64. 
trial 3 for al Ku" of niſ prius, are under the control of the 1%“ lowing 


o& kick chan i or over-ruling 
court Which t mue. n evidence, which 
OY 7 e be ought nat to have done. 


A nes trial ſhall be nted, if the judge of nife prius miſ- gov a — A 


direct the jury, becau © thoſe trials are ſubject to the infpec- B. R. Salk. 649. 


tion of the court, per Holt C. J. 2 8 


222, 242. Miſ. direction. N 
Bill was preferred by the alla; as roflar of Chectley, in 2, r, Clerk, \ 


| the coun 2 Stafford, for tithes of five cloſes in that pariſh, « Walker. Pere, 


m the defendant's bon 2 W 
The defendant by his anſwer, inſiſted, that there was a 1b 27 


N U '; ; 
modus of three ſhillings and four-pence, in lieu of all tithes 5 


ariſing on the five cloſes, and that no tithes in kind were ever 3, 44. for five 
paid: upon the hearing the court directed an iflue to try the cloſes, it appear- 


ed in evidence, _ 


modus, and upon the trial it appeared in evidence, that this it extended to 
modus was + payable. g only for the five cloſes, but two (TP. 273) 
cloſes more particuliiſ med; Mr. Juſtice Probyn, upon tvs more. New 
this evidence (at Staffore directed the] jury, who accordingly trial granted, de- 
uh a verdiQt for the 1 5 againſt the modus. Now, upon ue the judge 


miſ- directed the 
e return of the pgſſea, it was moved for a new trial; for; jury. 


that this being an iſſue 3 inform the conſcience of the court, 


the defendant ought not to be held ſo ſtriftly to proof, eſpe- 


cially, ſince no n ogf of tithes in kind being paid was given; 
t 


and therefore, though it extended to two cloſes more, yet it 


was Is than really the preſcription was, which he inſiſted 


on, and therefore he ought to have had the benefit of the 


Fo 


NEW TRIALS. Ess. 11, 


that a modus ought to be certain, being in bar of common 
right, and therefore he has failed in the defence he inſiſted 
on; and Mr. Juſtice Probyn's opinion, as certified by Baron 
Hale, was relied on: but per totam curiam, a new trial was 
granted: and they ſaid they could not diſtinguiſh this from 
the caſe of a prohibition, and cited theſe caſes; Hetley 111. 
1 Vent. 32. Hob. 64. 1 Sho. 347. 4 Mod. 89. Carth. 89. Cre. 
: 331, 722. - 1 5 be gh 
Selman v. Court- This was an action of trefpaſs, guare clauſum fregit. De- 
4's Rk 13 *29 fendant pleaded not guilty; and upon the trial before Mr. 
= 446. Baron Carter, defendant offered to give in evidence, that the 
_— Ja reſpals, de- place in which, Sc. was the king's highway; but the judge 
= er pended refuſed to admit that evidence to be given, and plaintiff re- 
EA ES covered a verdict. Defendant moved for a new trial, and a 
evidence that the rule to ſhew cauſe was granted, on payment of coſts. Upon 
2 ; Cura ſhewing cauſe, ſeveral caſes were cited on both ſides. And 
| way. The judge it being ſaid, that ſome judges in the circuit bad been of dif- 
(+P. 274) ferent + opinions, with reſpect to this point, the court thought 
refoſed to umi it a matter of ſo much conſequence, that it was proper to be 
time evidence. conſidered by all the judges. After a conſultation, the Chief 
2 for juſtice declared it to be the opinion of a great majority of 
en 0 the Judges, that an highway ought not to be given in evidence 
bot refuſed. under the general iſſue ; but ought to be pleaded ſpecially ; 
Majority of the and the rule to ſhew cauſe was diſciarged. . 
ier opinion Skinner and Prime, for plaintiff; Belfield and Urlin, for 
could not be defendant. : | | 
given upon the Caſes cited for plaintiff, J/at/on againſt Sparks, 1 Salk. 
KANE Han 287. Sid. 106. Doct. Placitandi 197. Crogete's caſe, 8 
POT 20. 66. b. 1. I. 303. b. 5 C.,805. 6 Mod. 66. 
For defendant, James againſt Hayward, Cro. Car. 184. 
Morſe againſt Bennett, 9 G. B. R. 2 Ventris 297. and in 
Shower. 5 „ 
Abfolos againt Avowry for rent in arrear, and iſſue thereon. Plaintiſf 
Knight vnd Bar- had given notice with his plea do ſet off a mutual 


ber, in replevin. . | | | Ss 4 
E. 26 Ces, 11 debt againſt the rent, and offered evidence of it at laſt 


Barnes 450, HBerks aſſiſes, before Mr. Juſtice Deniſon, who. refuſed to 


e Sg ret admit the ſame. | The queſtion was, whether ſuch evidence 
ie thereon, Ought to have been received or not? And the court were of 


with e aotice of opinion, that ſuch evidence was properly rejected. This caſe 


eee "be jg neither within the letter nor the intention of the ſtatute. 


J jected 33 £ | N : 
2 e The iſſue is ſpecial and not general. It is not an action upon 


* 


Verdict for a perſonal contract. The rent ſavours of the realty, a the f 


aden for de, Temedy is by diſtreſs. Replevin is a mixed action. he 
erial, refuſes, judgment, if for the avowant, muſt be a return of the cattle. | 


© theevicence be. To take the benefit of the ſtatute, plaintiff and defendant 
re- NV : | muſt 
eee, 6 


„„ ln Os . = 


— — rn ER — a. 


. 


& 
* 


1 


maſt plead properly, In debt on bond, defendant cannot ſet qu, 1; « eg 
off under non eff faFum, or ſoluit ad diem; but muſt plead — be been 
* 


+ ſpecially. * by. way of ſpecial plea to the avoy P. 275 
plaintiff might have pleaded a mutual debt of more chan the (FE 2722 


rent. There could not have a ſet- off by defendants caſe. > 
under non cepit ; nor can there be for plaintiff under riens in 

_ arrere. The rule to ſtay the entry of judgment upon the ; 

verdict for the avowants was diſcharged. Belfield and Agar, 
as” can ; Skinner, for avowants. De + 5M 


This matter came before the court, upon, a motion for a Monday 1b 
new trial, on the ground of a miſdirection by the judge who *<>'vary, 1760. 2 
tried the cauſe. %ͤ;ĩ . ⸗ 4 | . - l. 
It was an action upon the caſe, upon an indebitatus aſſump- William Setter- 
fit, brought by the plaintiffs againſt the defendants, for mo- 8 
nies had and received by the defendants, to the uſe of the 2 * . 8. 4 
plaintiffs, as aſſignees of the bankrupt: to which the defen- 33 C. Il. B. R. 
dants pleaded the general iſſue, that they did not undertake, 2 Burr 391. 3 
Oc.“ and iflue was joined thereon. _ 3 — 
ä Ihe cauſe was tried at the Lancafter aſſiſes, before Mr. rupt, had the 
- Juſtice Noel. A verdict was found for the plaintiffs: and £294 configned 
the judge declared himſelf ſatiqted with the verdict. e 2 Y 
It was admitted at the trial, on the part of the defendants, paid moneyupon 
« that Satzer/hwaite was a trader: the debt of the petitioning 'h<_bankrupt's 


; 3 | . | 8 . drafts. Action 
| creditor was alſo admitted, and ſo were the cemmiſſion and fr money. had 


the aſſignment; but they diſputed the a#? of bankruptcy ſup- and received, \\ | 
poſed to have been committed by Satterthwaite. elaimiag all tb 


The action was brought for money ariſing from the ſale of mana Earns | 


: goods, conſigned by Satterthwaite to the defendants, as FAC> except commif- 
ToRs for him, (which they had long been,) and ſold by them bon and charges. 

as ſuch.; which money was admitted to be in the hands of ere e 
the defendants, and amounted to 53141. 178. 9d. ance for money © 
I The defendants, on the other hand, had paid ſeveral (TP. 276) 
ſums of money upon Satterthwaite's drafts, and otherwiſe, paid, &c. A fe- Þ 
to his uſe, and upon his accounts | cret act of bank - 


al Rp 2 — | | 
The plaintiffs at thMrial, proved ſome ſecret acts of bank- *9P*©y proved by 

a ruptcy, by his being MF, to his creditors about Chriſtmas, ns BY 18 .Y 

1 1751: after which, he appeared again publicly as uſual, till conßgnment and 
about the month 1 Auguft following; (as was proved on the ſz]e. Defendants 

ff 84 ng | * © contended they 

& part of the defendants.) In Auguft, 1752, he totally ſtopt had notnotice sf | 


payment: and thereupon, the commiſſion was taken out; the a& of bank= 
theſe ſecret afts of bankruptcy, at Chriſtmas, 1751, over= > 46g hg + in 
reached the conſignment to the defendants, the ſale, and the p dim under 19“ 3 
time when the money was advanced by them to the uſe and Geo. II. c. 3. 


order of the bankrupt. And the counſel for the plaintiffs f laintiff coo- = 
r produced Seen, 
alt | _ 


* * 


% 5 
* 
% 9 
* 


\ 
- 


therefore defen- cc + 4 3 | : 
Ser" priciuded defendants were privy io his inſolvency at the time when 


from entering © they advanced the money to his uſe and order.” 


into the merits, The counſel for the defendants would, at the trial, have 


«&c. 4 entered into the two following points; wiz. 1ſt, Whether 


The judge left it | Wir 
to WY upon the defendants were not intitled, as FACTORS for Satter- 


the preliminary Fhqvaite, to retain for the general balance of their account: 


peint of fraud, thi 7 1 
. 2dly, Whether they were not within the protection of the fla 


tranſaQion frau. ure of 19 G. II. c. 32. F 1. which, after reciting ' “ that 


Lolent; upon © bankrupts frequently commit ſecret acts of bankruptcy un- 


this defendants « I nαον to their creditors, and other perſons with whom, 
moved for a new 3 5 a e * : 
trial, Court of“ in the courſe of trade, they have dealings and tranſactions; 


goinion the con- (e and after the committing thereof, continue to appear pub- 


kboflon drawn by ce jicly and carry on their trade and dealings, c. and after 


woe. e reciting that the permitting ſuch ſecret acts of bankruptcy, 


( 1.67 6 to avoid and defeat payments really and bond fide made 


- 


trislprant-. in the caſes, and under the circumſtances before-mention- 
__ 


„ ed, where the perſons receiving the ſame had Not notice 
« of or were privy to ſuch perſons having committed any 
c“ act of bankruptcy, would be a great diſcouragement to 
* trade and commerce, and a prejudice to credit in general;” 
enacts, © that no perſon who ſhall be really and bond jide 
*, a creditor of any bankrupt, for or in reſpect of any bi! or 


« Bills of exchange, really and bond fide drawn, negociated, 


“ or accepted, by ſuch bankrupt, in the uſual and ordinary 
« courſe of trade and dealing, ſhall be liable to refund or repa 
& to the aſſignees of ſuch bankrupt's eſtate, any money which 
« before the ſuing age of ſuch commiſſion was realiy and 
« bond fide and in the u/ual and ordinary courſe of trade and 
„ dealing received by ſuch perſon of any ſuch bankrupt, before 
Tiled bs * {ſuch time as the perſon receiving the ſame ſhall know, un- 
« derſland, or have notice that HE is become a bankrupt, or 
that HE is in 7»/olvent circum/tances,” | ek 
But the counſel for the plaintiffs obi ted » © that this tranſ- 
„ action of the defendants was FRAUDULENT; for that 
„ they plainly nE and were apprized that Satterthawaite awas 


2 


« inſolvent at the time when the effects came to their hands.“ 


The jury were of this opinion; and gave a verdict for the 


plaintiffs for the 2v/o/e money, except commiſſion and charges + 


e. | : 
Ik!ubis prewvicus point concerning the RAU D having been 
+ E inſiſted upon by the counſel for the plaintiffs, at the 
trial, t 


material 


See thoſe letters verbatim, poſt, 
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CO WR OE produced a ſeries * of letters ſrom the defetidants to Satter- 
E- fraudulent, and-7hqparte, which fully proved, as they alledged, that the 


- p #708 g e counſel for the defendants were thereby precluded 
(+ 27 ) from entering into other points, which they thought + to be 


A wy oa moo 


dants, who had moved for a new trial. 


* 


56. 11. NEW TRIAL 5. 


material for their clients, and which they ſaid they were 
otherwiſe ready to have entered into at that time. Upon 
this precluſion they grounded their preſent motion for a new 

trial: for they alledged that the jury had founded their verdi& 
upon wrong concluſons drawn from the evidence, and upon a 
miſtabe of «the lam; and that the defendants had been unjuſtix 
precluded from entering into the two preceding points, or 

= thing elſe that might have been material to their de- 
—_—_—— 55 

And they now inſiſted, iſt, Thar the defendants had a 
GENERAL lien, as factors, upon the bankrupt's 8 con- 


ſigned to them; 2dly, that they were purchaſers of them for 
a valuable conſiderution, without notice that Satterthwaite was 
become a bankrupt, or in infolvent circumſtances; 3dly, - 3-4 


That in hi action (upon an indebitatus aſſumpſit,) it is not in 
the power of the aſſignees, to affirm the contract in part, 
and deny it in part; but if they firm it in part, they affirm 
it in toto. Now here, they do rm it in part; they affirm 
part of their conduct, as factors: therefore they cannot diſs 
aferm the reſt of their conduct as factors. 

They ſaid that the preſent verdict would not ſtand in their 
way; becauſe FRAUD is a concluſion of Law, from facts: 
and therefore the court, and not the jury, are the proper judges 
«what facts do import fraud,” and * what facts do not 


e import fraud.” And they denied that the letters, or any 


part of the facts given in evidence were at all unfair: at 


| leaſt, it could never be ſaid, © that they ſupported a conclu- 


«fon of fraud.” CRE : 

This caſe was argued on Thurſday, 24th January laſt, by . 
Mr. Norton, for the plaintiffs, who ſhewed cauſe againſt (+P.27 
ſetting aſide the verdict + and granting a new trial, upon pay? / 
ment of coſts; and by Mr. Winn e contra, for the defen- 

The court having tgken time to conſider it, 

Lord MaNSsFIEL D now delivered their reſolution. 

This matter came before the court, upon a motion for a 
new trial, on the ground of a miſedirection by the judge who 
tried the cauſe. | 

It was an action upon the caſe upon an indebitatus afſumpfit, 


for monies had and received by the defendants, to the uſe of 


the plaintiffs, as aſſignees of the bankrupt. The defendants. 

pleaded the general iſſue, and the cauſe was tried at Lancaſter” 

aſſiſes, before Mr. Juſtice Noel. 5 m7” 4 
It was admitted at the trial, that Satterthwaite, the bank- | 


rupt, was a trader: and the debt of the petitioning creditor, 
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the commiſſion, and the aſſignment, were uke wiſe all ad» 


mitted. A | „ i | 
The aQion was brought for monies ariſing from the ſale 
of goods which had been. conſigned by the bankrupt to the 
defendants, as factors for him, and ſold by them as ſuch ;; 
which money was admitted to he in the defendants hands, and 


amounted to 53141. 17s. 9;d. 


It appeared that the defendants had paid ſeveral ſums of 
money to Satterthwaite's uſe, upon bills drawn upon them 


by him, and otherwiſe, 


The plaintiffs (the aſſignees under the commiſſion) proved 


fome SECRET atts of bankruptcy to have been committed by 


Satterthwaite, about Chriſtmas, 1751; namely, his being 
denied to his creditors. On the other fide, it was proved 
that he ſoon appeared again publicly as uſual; and continued 
to do ſo, till about the month + of Auguſt following, (1752); 
but in Auguſt, 1752, he ſtopt payment, and thereupon the 
commithon was taken out. | Chrif 
Theſe ſecret ads of bankruptcy, committed at Chri/imas, 
1751, — rr = WR ty of the goods, the ſale of 


them, the receipt of the monies for which they were ſold, 


and likewiſe the time when the defendants advanced the monies, 


to the uſe. and order of the bankrupt. _ | 


It was inſiſted by the counſel for the defendants, that from 
the nature of the preſent action, an indebitatus afſumpfit, the 


_ defendants, ee FACTORS, ought to be allowed not only 
for their commiſſion and all charges and expences, but alſo 


wwhatever money they had paid on account OF BILLS drawn 
1upori them by Satterthawaite : and that the plaintiffs in this 
action could only recover the BALANCE of the general ac- 
count. . , | | 

The counſel for the plaintiffs admitted that the defendants 
were intitled to be allowed their commifhon and all charges and 


expences, as factors: but not the bills of exchange drawn by 


Satterthwpite, which they had paid /ub/equent to the act of 
bankruptcy. | „ 
This gue/tion was agreed to be reſerved, (if it ſhould be 
neceffary to have recourſe to it,) as a point for the future 
es and determination of the judge who tried the 
cauſe. _ Ty 
But the counſel for the plaintiffs inſiſted on a preliminary 


point; viz. © That the defendants were guilty of a FRAUD, 


ein paying theſe bills of exchange drawn upon them by the 
te bankrupt:” which preliminary point of FRAUD was ſuffi- 


cient to de/iroy any right that the defendants might otherwi/e- 


claim 


claim (ſuppobrig the tranſaction had not been fraudul 
' an allywance of the money paid in diſcharge of them ; + and, 
conſequently, to preclude them from entering at all into the 
queſtion above-mentioned. For if it ſhould be admitted on the 


& It affirmed the contract,“ yet if their payment of the bills 
was fraudulent, it would at once put an. end to their claim 
olf an allowance of the money as fraudulently paid. They 
router, that, in caſe the defendants ſhould appear nat to 
and honeſtly, they would then have a right to enter into the 

point reſerved (as above) for future conſideration. 
infiſted that, upon ſuppoſition that in a commos 


conſidered as before any act of bankruptcy committed, and, 


5. conſequently, that the defendants would be intitled to retain 


_ what they had paid upon the bills; (for every thing that could 


de alledged by the defendants, muſt, pro hac vice, he admitted, 


upon a previous bar to their going into the queſtion';) yet the 
bar of FRAUD would deftroy any demand they could have 
upon that account. 1 


3 
(P. 28) 


art of the plaintiffs, © that this action of indebitatus afſump- 
ave been guilty of any fraud, but to have paid the bills fairly 
t 


| _ | 
cafe, this fort of action would confirm the. contract, fo as to 
make the conſignment, ſale, and payment of the bills, to be 


And the xRauD which they charged upon the defendants 


was this, That they were PRIvY to Satterthwaite's infol-. 


&« vency, at the time when they advanced the monies to dif- 
« charge the bills.” Es, 5 8 
Upon this preliminary point only, OF FRAUD, it was left 
to the jury: and, upon ig point only, they found their ver- 
dict. Upon hearing all the evidence, they were of opinion, 
e That the tranſaction was fraudulent on the part of the 
_ « defendants ;” and they gave a + verdict for the plaintiffs, 
for the whole money, deducting only the commiſſion due to 
the defendants, and the expences of the ſale of the goods. 
Though the ground of the verdict ſhould be wrong, yet if 


(TP. 282) 


it clearly appeared to us now, © that, upon the whole, mw 


« injuſtice had been done to the defendants ;” or if it clearly 


appeared to us now, © that the plaintiffs, by another form of 


« ation, could recover all they have got by this verdict 3? we 


think the court ought not to grant a new trial. But if injuſtice 
be done to the defendants, by the preſent verdict, and if it 


be not certain and clear © that the plaintiffs might have equal 


*& redreſs, and recover as much by another form of action, 


then we ought to grant a new trial. 
Two points have been argued, and urged on the part of 
the plaintiffs. 1 

. 1ſt, That 


nnn CT 
3 


—— 
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| Firt collateral iſt, That clearly the defendants were not to be allowed to 
= Point. retain for the bills: becauſe, (iſt,) They were not paid till 


after an act of bankruptcy; (2dly,) This action (of indebitatus 
aſſump/it) only admits the ſale of the goods, and nothing elſe, 
but the agency of the defendants in hat fingle reſpect ;. and, 
(3dly) J it admitted every thing, ſo as to put the aſſignees in 
the very condition the bankrupt would have been, had he 
| brought this action, yet a factor has no lien for items of a 
vide x Burr. general account, (his lien being confined to his commiſſion 
%% and expences about the particular goods. 
Theſe points have not been at all conſidered in this action: 
and, therefore, it is enough if they are 8 They went 
3 off upon the preliminary queſtion of the Fraud being taken 
| LEP .28 3 up and purſued, and were never afterwards + taken into any 
| further conſideration at the trial. 17 85 
Me are not clear that this action of indebitatus aſſumpſit 
does not affirm the power of the bankrupt and the contract, 
throughout the 0 tranſaction. Where ſuch an aMion is 
brought by aſſignees of a bankrupt's effects againſt a vendee 
of goods, it affirms the ſale, and alſo the payment to the bank- 
| rupt of any part of the price. It is agreed here, that it 
/ admits the conſequence of the defendants being factors, and 
aallovs a lien for commiſſion and expences. 35 
That a fafor has alſo a lien upon goods conſigned, 
6 (whil/{ they remain in his poſſeſſion) for 1 TE Ms of a general 
Ela tbe caſe of « account with his principal,” has been ſolemnly * deter. 
<> pag „Wil mined. However, the preſent caſe differs from the caſe of 
Krutzer v. Wilcoacks, where it was ſo determined; for there, 
the factor remained in poſſeſſion of the goods ; but here the 
goods have been /o/d, and turned into money. In ſuch a caſe, 
there never was a doubt but that mutual items of account 
might be ſet off; the demand and recovery can only be for 
the balance. Therefore it is impoſlible to ſay, that the queſ- 
tion the defendants would have made upon this point, had 
they been permitted, may not be very material. And if it 
might have been material to their defence, they have a right 
to have it tried and conlidered. 7” N 
| Secondeollateral adly, Another matter gone into at the trial, and urged by 
1 the counſel for the plaintiffs, was, That, in an action for 
« TROVER, tbe plaintiffs might certainly recover the value 
3 © of the Goops, without making any allowance.” 
| (+P.284) Mr. Winn convinced me, that it would depend upon a 
variety of circumſtances, (ſome of which he offered to lay 
before us by affidavit,) which were not gone into at the trial, 
becauſe the counſel for the defendants were ſtopped * cut 
1 ort, 
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that the fact ſo proved, or concluſion fo drawn, amounts to 
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ſhort, by the preliminary bar of the fraud, which was alone 
ſafficient to invalidate their claims as upon a fair tranſaction. 


* 


I do not chooſe to ſay more particularly what may poſſibly 
aſſiſt the defendants in an action of trover, becauſe I oth 
not prejudice the matter: it is enough to ſay, “ it does not 
_ « ſufficiently appear to us, that th 


cc to an action of trover””  _ 
_ This makes it neceſſary to examine the GROUND of the 
verdict, which proceeded from the direction given. 

IT will admit, © that the evidence proved the fact, and 
« every concluſion deducible from it:“ but I cannot think 


that offence which the law calls FRavD, to avoid the debt. 
And in examining this matter, we muſt remember, that, pro 
hac vice, the whole tranſaction is admitted to be before any 


act of bankruptcy. 


Mr. Norton rightly ſaid, © that fraud is 2 mere 
« matter of fact; and ſometimes, the concluſion of law from 


. | | a 
So is high treaſon. Levying war is mere matter of fact: 


ey could make no defence 


% * 


Principal points. ; 


compaſſing the death of the king, is a "_ concluſion from 


fats. So it is almoſt as to every other offence. 
Fraud often is a mere fact; as when it depends (as on a 


policy of inſurance, for inſtance,) upon what the party faid 


or did; or it may be, and often is, a queſtion of iat. 
J Suppoſe a creditor, Enowing a trader likely to break, 


conceals it from the knowledge of other creditors, 'till he gets, 


even by threats of legal proceſs, payment of his debt before 
any direct act of bankruptcy, and the aſſignees ſhould inſiſt 
this was a fraud, and that he ſhould refund : this is a matter 
of /aww; and the lau would ſay that this was not fraudulent.” 

Suppoſe a man, bond fide, lends money to a trader upon a 
mortgage, after an act of bankruptcy 2vithout notice, and 


then knowing of the commiſſion of bankrupt and aſſignment, 
gets in an old term, even for little or no conſideration, and 
the aſſignees bring an ejectment, and it becomes a queſtion, 


«© whether this be a fraud, or not; this is a matter of /aw : 
and the law will ſay © it is no fraud; for the mortgagee had 


a gat to this. | 


he evidence of fraud in this caſe, as ſtated by the report, 
are the following letters — The firſt is dated Brifo, ;th May, 
1752, ſigned * Devonſhire and Reeves,” and directed -to 


William Satterthaaite. 


„ We wiſh you had been open, and told us in time how 


“ your affairs ſtood. —It appears to us very evidently, you 
| - « have 


7 


a — 


PR 
wy 
bac a 


(TP. 285) f 
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| | « have riſqued your reputation and credit on the faith of 


o 5 
>: » 
2 
1 
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« thaſe B. Do but confider where you muſt have been in 


«- point of reputation, had we done otherwiſe than we did.— _ 


e It is now over; and we will not do any thing that ſhould 


e more, till your affairs are ſettled. ?? : 


friend We really fear theſe proceedings will greatly burt 


« leſſen your credit therefore ſhip not an ounce of goods 
The next letter is dated Briſſol, 15th May, 1 752, ſigned 
Devonſhire and Reeves,” and directed to 1 dam Sat: 


(P. 286) terthwaite, merchant in + Briſol, and contains the following 


paſſage: ( We cannot _—_— —__— to think you have 
« drawn on us again for 1 20l. 

our inclinations.— 
ſe will pay this; but take notic—dowt draw another : we 


« ſriendly hint it.” 


The next letter is dated 25th June, ſigned and direQted 28 
above, and is thus: — William Satterthwaite, eſteemed 


&« your credit in the eyes of every judicious perſon : it is very 


© natural to think that will be the conſequence. For our 


„ part, we would make a thouſand ſhifts, rather than trifle 


* with our reputation, as you would with your's—it's a 


„ matter well worth your ferious confideration. | 


and directed to William 8atterthwaite. Aſter referring to the 
laſt, it goes on thus —“ In this laſt letter, thee mentioned 
nothing of remitting for Liebenrood's bill, which thee or- 


_ ©. thee zrifles with thy creditors and us. We are ſo much in 


P.237) 


% P. 8. Incloſed we return you Liebenrood' draft 1501. 
“ which, with one ſhilling. poſtage, place to our credit. — 


This is ſuch a thing we never did before, nor ever will 
. 77 8 e 5 ; 


© again. ; 1 
The next letter is dated 27th June, 1752, ſigned as before, 


«« dered us to ſend for from London four days before due, 
« (which we did, and returned thee in our laſt,) though thee 


promiſed us faithfully to remit for the ſame, laſt ſixth day 


% was a week, and baving had ſundry letters that take no 
notice thereabout, we cannot help thinking and ſaying that 


« want of money as thee canft poſſibly be ; and had we thought 


“ thee wouldſt + have treated us in this manner, we would 


« not have advanced one quarter of the ſum, to be allowed 
* 10l. per cent. The diſappointment to us gives more unea- 
e {ineſs than all the profits of a year's trade will do us.” 

The next letter is dated 14th July, the ſame year, and 


ſigned as before; and is as follows: . William Satterthwaite, 


« Eſtcemed Friend, So much for your affairs in and under our 
©© Care, which ſhall be managed with all care and frugality. 
: 8 S | « But 


# 


eally = will make us let 
1 = bills go back proteſted,” in ſpite o 
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7 Bot what next we fay, appears to ut in « ver 
« For Edward Wilcox has been 


. * 
with us, and ſays you have 


4 made over our fp on the Sarah and Martha. If true, 


gives us fuch ideas that we dare not put pen to paper to ſay 
« uh ſentiments. If you fend us any we billg—if ever we 


4 do return a bill, we will return yours.” | 
The next letter is the 28th July, the ſame year, figned as 


before, and is as follows :—* William Satterthwaijte, The 
« Sarah and Martha, your $ths. The Carolina, how much? 


« Tel for 00 mu fue ts by 3 Ho ee 
E 


« that is your parts —unleſs you ſend here ſome fecurity.— 
4 Say, your father Mo/ſ;—join in a bond, or ſome good man. 
„ Claimants will call upon us, for their proportions of cargoes 
ve have fold; as 755 


ouchetts did of the rice. We are Wil- 
« ling to ſtand by you as far as we can with prudence : but 
« an undoubted counter ſecurity we muſt Baue we dread the 
« conſequences of thefe repeated ſtrokes—we very much ſuſ- 
« peo have not the money—we muſt have yaur affairs 
peci, you ; g yau 
« cleared up. Whatever you are, we are almoſt brobenehearted, 
7 if how you are going on, and have of late. And what 
« x 


be + the conſequence, if Jo* are worth 3oool. ? We (TP. 288) 1 


« know, and have ſeen, the conſequence clfewhere,” | 

Some vag ue ſuſpicions. beſide, have been mentioned at the 
bar, by the counſel for the plaintiffs : as, that they were all 
of them Qualert, and r ee, to play into each others 
hands, to the prejudice of Satterthwaite's other creditors; 


that Sartertbauaite had broke before; that all the bills were a 


after May ; (which the other fide denies.) | 
But as I proceed upon allowing the evidence to prove the 


concluſions contended for, it is only neceſſary to examine what 


thoſe concluſions are. The report ſays, © that a falſe credit 
s was given the bankrupt ;” i. e. he would have broke openly, 
unleſs they had lent him money. 'The counſel for the plaintiff 
ſay, the defendants lent him money to keep him from failing, 
till his ſhips and goods might come home, conſigned to them- 
ſelves, or even to the bankrupt's own hands: whereas, if a 


commiſſion had ifſued before that time, the afſignees would 


have had them. | 3 | 

It was left to the jury, that if they believed, from the 
evidence, that. the deſt dants neu, or under/{ood, the bank- 
rupt's circumſtances to be i:/o/vent at the time they paid his 
bills, they might find againſt him, upon the ground of FRAUD, 
And they found in the affirmative. _ 

Had the queſtion turned upon the validity of a payment 
made after an act of bankruptcy committed, within the * 
A | 3 
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vide 61. of 19 G. II. c. 32.“ (which was one of the points made at 
the trial, ) the direction would have been quite agreeable to 
| the terms of that act. But, as the queſtion was, Whether, 
E. “ ſuppoſing the whole tranſaction before any act of bank- 
(P 289“ ruptcy + committed, the defendants were to be excluded 
4 c 
. © upon Sattertbwaite's bills, by reaſon of their fraud in ad- 
« vancing it ;”—we are all of opinion, that the direction as 
© 2 MISTAKE.” 5 | | ; 
It is No fraud for a factor, Enowing the circumſtances of 
his principal to be deſperate, and be/zeving that he muſt break 
unleſs he can procure credit, to advance money upon his bills, 


is an honourable, friendly, and generous act. No prejudice 
can ariſe but to the /ender himſelf. He may loſe the whole, 
or the greateſt part of the money ſo advanced: but the priuci- 
_ pal's eſtate, if he breaks, is by ſo much a gainer, or ſome 
| particular creditors, to whom this money has been paid, are 
gainers. If, by this aſſiſtance, the principal has the good 
luck to fand his ground, he and all his creditors are benefitted: 
but none of his creditors can ſuffer by the advancement of 
money to their debtor. Many heneficia inſtances of this 
kind have ſaved the moſt conſiderable houſes from ruin. 
F the factor truſts that effects of his principal will come 
over from abroad, configned to him, by which means he may 


colour of fraud. It is the u/ual method of dealing between 
principals and factors in good credit; the latter advances 
money upon the faith of conſignments: but when a factor, 
| thong los principal to be in great diſtreſe, and in immediate 
danger of failing, advances money upon the faith © that 
( Fr . 290) & + effects beyond ſea 20% come over conſigned to him,” he 
acts meritoriouſly. | | 
The richeſt man in trade may be ruined, while his effects 
are abroad, and not in his own power, to anſwer immediate 
demands upon him, (which was the caſe of the Weoodwards, 
who could not fave themſelves from failing, though they had 
ſufficient to pay 3os. in the pound.) But the factor may 
actually ſave him by this aſſiſtance, 'till they come home: 
and yet the factor himſelf runs a great riſque, and truſts to 
a precarious ſecurity. For the goods may in fact be conſigned 
originally to another, or the conſignment to him may 
 countermanded ; they may be ſold: they may be mortgaged, 
or burnt, or lei, and never come into his poſſeſſion ſo as to 


© from claiming ſatisfaction for the money they had advanced 


to ſave him from an immediate failure. On the contrary, it 


acquire a lien upon them for his reimburſement, the factor's 
conduct is a little more prudent; but ſtill it is free from all 


give 
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ve him any lien: and it appears by the letters that have 
wo read, that, in this very caſe, Sa/ter:ihwaite unworthil 
made over to other perſons part of the goods to which the 
defendants had truſted tor their ſecurity. _ 

A mortgage of ſhips abroad, or of cargoes upon the hig 
ſeas, by a trader, to any body, is goad, notwithſtanding the 
clauſe in 21 Fac. L c. 19. though poſſeſſion has not been Seck. 11th. 
actually delivered : for a bill of ſale is all the poſſeſſion that 
can be delivered, *till the ſhip comes home. _* 

There ſcarce happens a bankruptcy, in which it does not 
appear that a fiCtitious credit has been acquired by drawing 


* 


and re-drawing bills of exchange, and by accepting and in- 


dorſing promiſſory notes: yet there never was a doubt, but 
that the perſons lending their names, by which they render 
themſelves at laſt liable, may come in, as creditors. The caſe 
of a man who has adually paid his money + to fupport the cre- (TP. 29 1) 
dit of another, is infinitely ſtronger than that of lending a 
name only, without advancing any money at all. | | 
There cannot be a greater paradox, than that a man ſhould 
be guilty of a fraud, in lending his money with no other proſ- 
pe but the chance of being repaid it. ; . 
A notion, “ that lending money to traders, knowing them of lending mo- 
© to be in dubious, tottering, or diſtreſſed circumſtances, m to traders 


« upon mortgages or liens, is fraudulent ; and, conſequent- rr pkg 


ly, the contract void in caſe a bankruptcy enſues;” would gances. - 


throw all mercantile dealing into inextricable confuſion. Men 
lend their money to traders upon mortgages or conſignments 
of goods, becauſe they ſuſpect their circumſtances, and will 
not run the riſque of their general credit. ö 
Though we have all been clearly of opinion, that no con- 
cluſion attempted to be drawn from the evidence in this caſe, 
allowing it to be true, amounted, in point of law, to the 
offence of F aud, and a forfeiture of the debt on t account; 
yet I have ſo great a regard for the authority of my brother 
Neel, (whoſe knowledge and experience is as great, and his 
opimon of as much weight, as any man's, both in courts of 
law and equity,) that I was deſirous to talk the matter fully 
over with him; which I have done. e | 
He ſays, the point upon which the defendants caſe 1s now 
put, and which was reſerved for his opinion if it ſhould be 
neceſſary, was not explained, or underſtood at the trial, as it 
is now: and the queſtion of fraud was fo intangled, by not 
diſtinguiſhing this caſe from that of a factor having goods in 


his poſſeſſion conſigned to him before an act of + bankruptcy; (+P. 292) | 


and, after knowledge of an act of bankruptcy, advancing 
7 | | | money 


* * ” 


ceived to ic 
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money to the bankrupt, with a view of covering the 


and playing them into his own hands, in oppoſition to the | 


bankrup*'s aſſignees. | 
But in this caſe, where the factors did not know of the 
act of bankruptcy, he is now fully convinced that the factz 
did not amount to fraud, and that the jury ſhould have been 
fo told ; and concurs in opinion, that there ſhould be a new 
* In Choncery, If we did not grant it, the precedent of * Villain v. Hyde 
—— 90D: muſt be followed ; where a bill in Chancery was brought by 
the defendant at law in an action upon an indebitatus affump- 
fit, becauſe allowances, which ought in juſtice to have been 
made to him at the trial, were not made. Lord Hardwicke 

was, in that caſe, under great difficulties how to 


upon ſuch a ground, to give relief in equity: but the ſtro 5 


juſtice of the caſe prevailed upon him to ſhew ſuch a diſpoſi- 
tion, as induced the aſſignees to conſent to the allowance, 
and make a ſatisfaction agreeable to the real juſtice of the 
Wee are all of opinion that the rule be made abſolute for a 
NEW TRIAL: but the new trial muſt be upon payment of 
COSTS. . 35 : 

RULE made aBSOLUTE for a new trial, upon payment 

of coſts. 1 55 


N. B. The aſſignees acquieſced; and never tried the mat · 


| ter again in this action, nor brought any other, 

Friday, 20 Nov. © This was an ejectment for certain copyhold lands within 
5 e I the manor of Barnes, in the county of Surry; in which 
liam Clymer v. Manor there is a cuſtom of Burrougb-Eng liſb. | 

Lirtler et al'. M. 2 Geo. III. B. R. 3 Burr. 1244 Fe 

(TP. 293) + The leflor of the plaintiff, Nilliam Clymer, made out 
Ejetment. his title, under a regular and undiſputed will of his grand- 
— you father, John Clymer, dated 17th February, 1743, and exe- 
inſtrument, and Cuted in the — of three witneſſes, diſpoſing of his free- 
a genuine will of hold, as well as of this copyhold eſtate, to the leffor of the 


prior care; with plaintiff in fee; the teſtator; John Clymer, having previouſly 
een ores " ſurrendered the copyhold to Fl ufe of his wit.” 


latterinftrument The title of the defendants (who were purchafers under 


not forged, if it another Hilliam Clymer, ſecond and youn os fon of 2 
aintiff,) depended 


was a revocation ; 
of the firſt will; and uncle to William, the leffor of the p 


alſo another upon another ſubſeguent will (or inſtrument which they called 
quefion, es 0 a will) made by the ſaid John, as they alledged, on the 2oth 


legality an 
adi filtg ur of September, 1745; which, they contended, was at leaft a 


the evidence of- REYOCATION of the farmer will in 1743. And if it be only 


fered ant re- 4 REVOCATION of the former will, then William, the 


peach the latter youngelt 
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daughter Amey.) 
of the. ſaid William Medlicott, in theſe 


“And as to all thoſe cop r HOL H meſſuages, 
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Ms 
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We 


| bs, maſt inhevis en Mie e 
youngeſt ſon of John, muſt inherit as heir in Burroug ng infroment. The 


| | This will or inſtrument of 1745, (which was not under f Jury = os 8 
ſeal, ) was all written by one William Medlicott, who was ſon- oo 14 Sor 


in-law to the ſaid John Clymer, (having married his only ws which they 
It was alſo 7 Jorſed on the back, in the Joke band-writing - rugs Fed 4 


words — The ground of miſdi- 
tion, int. al. 


was witneſſed by the ſaid William Medlicott, and one Eliza- yu 
beth Mitchell. © „„ | 
The body of it was in theſe words: Know all men by 
« theſe preſents, That I John Clymer, of Barnes in the 
« county of Surry, Gent. have this day cOVENANTED auld 
© AGREED in the manner and form following, that is ioo 
« ſay : For natural love and affeCtion which I have and bear (TP. 294) 3 
« to my ſon, and daughter, and grandſon, herein after named, © 
« I do make, conſtitute, and appoint the ſeveral eſtates and 
“ ſums of money following, after the deceaſe of myſelf and 
% Amey my wife, to come to and be given to them. But 
« firſt of all, my eſtate called Barnes and Hapton, to my 
« wife for her life; and, after her deceaſe, all that eighteen _ 
« pounds a year, to my ſon William Clymer, for his life ; 
« and, after his deceaſe, to William Clymer, . grandſon. 
6 | lands and tene- 
« ments at Barnes, in the county of Surry,” (which is the 
eſtate in queſtion) © to my daughter Aux, he wife of | 
“William Medlicott, Her e gut for ever ; to take 
7 and hold the ſame after the immediate death of myſelf and 
« faid wife, and not before. Dated 26 September, 1745. 
« Zohn Clymer. Witneſs, Elizabeth Mitchell — William 
% Medlicott.” 15 EE 
It happened, in fact, that this Amey Medlicott, daughter 
of John Clymer, and wife of this William Medlicott, died 
before her father. 3 1 
In order to be better underſtood, I will give a ſhort pedi- > - 
gree of the family, and ſpecify the particular times of their 


„ COVENANT and AGREEMENT of Jo Clymer : and i 


reſpective deaths. 


| WEW TarIatst Ess. II. 


C#P.295) ot Jobn Clymer, the 60 in Cheer, aa 
x ymer, ied | 


ſeiſed in fee, died in April 1746. ( John 
| He had iſſue by his wife Amy, D in his life-time, viz, 
two ſons and one daughter. Feb: 1745. | | 
1 a 1 „ > 
. 5 Clymer, el- William Clymer, Amy Clymer, 
deſt fon, died in ſecond ſon, died married William N 
his father's life-time, November 1747, a Medlicott; ſhe MW 
— leaving iſſue a ſon widower, without died in her fa. MW * 
and a daughter. mm _ ther's life-time, 1 ( 
b „ | viz. in Jan. 1745, | 


>” "EM 


— | — without iſſue. : 
William Clymer, Amy Clymer, Po. 
leſſer of the plaintiff. died an infant. 


ſon, William Clymer, was admitted to this copyhold eſtate 
(the premiſes in queſtion) as heir in Burrough-Engliſh : the 
above-mentioned will of old 7ohn Clymer, in 1743, being 
then UNKNOWN to every body except the above-named Wil. 


0 

| - a 
Upon the death of old Jchn Clymer, in 1746, his ſecond 2 
4 

1 


liam Medlicott, who had it in his poſſeſſion, but ſecreted it. 2 
This William, youngeſt ſon of John, enjoyed the eſtate 50 
until 1751; and afterwards fold it to one Penley. Penle) i 
was admitted, and aliened it to one Mitchell, who was ad- - 
mitted in 1751; and afterwards ſold part of it to Litter, WM .. 
one of the preſent defendants, who was admitted to that - 


part: the other part deſcended to Penley's heir, who was ad- 
mitted thereto, and then old it to Pelham, another of the } 
preſent defendants, who was alſo admitted in due manner. ; 


During the time of all theſe tranſactions, the leſſor of the be 
plaintiff was at firſt a minor, then at ſea, always poor, and 5 


remained ignorant of the will in 1743, 'till the death of i- 3 
liam Medlicott, who produced it when dying, and directed 5 
it to be delivered to the leffor of the plaintiff. 1 

| (+P.206) +Wiiiam Medlicott died in May 1747. He had the cuſto- N 
Ady of both wills, 'till a few weeks before his death. The 8 
latter will was und among his papers. The former was de- 77 
livered by the ſaid William Mediicott to one Edwards, about | F 

three weeks before his death; and it was, about three months h 
after, delivered to William Clymer, the leffor of the plaintiff, ” 
who was then about two years under age, but proved it in | 
1751. | 
8 * this diſcoverv, the leſſor of the plaintiff did not the 
bring this ejectment *rill after an acquieſcence of fourteen or 
fifteen years from his uncle's firſt admiſſion to it, upon old 


John's 


5 
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14 John's death, or at leaſt, without the nephew's ſetting 

20 up any claim within that time; during which his uncle 

= William, or the purchaſers under him, had been in quiet 

f W . OPEN 1 
At the trial, the leſſor of the plaintiff produced and proved 

i, the will of 1743, under which he was deviſee of this eſtate 


in fee. Ee WES F h 
he Jo encounter this evidence, the defendants produced this 
_ will, or inſtrument, in 1745; and both the witneſſes to it 
5 (Elizabeth Mitchell and Wiutram Medlicatt) being dead, they 
proved their hand-writings, and alſo the hand- writing of old 
55 John Clymer, in the common and ordinary form. 
Whereupon the plaintiff's counſel infiſted, that this will 
or inſtrument was, in the firſt place, an abſolute ox GERY 
and, in the next place, that, in point of law, it could NoT 
5 operate as a REVOCATION of the will in 1743. 


% will, or inſtrument, of 1745: which Mary Victor faore, 
P «+ That whilſt ſhe was attending her ſaid brother Milliam 


u- &« Medlicott, in his laſt illneſs, and about three weeks before 
Pi “ his death, -he,pulled out of his boſom the will of 1743, 
li « and ſaid it was the TRUE will of Fohbn Clymer ,? and then 
# “ delivered it to her, with directions to deliver it over to 


* « William Clymer, the leſſor of the plaintiff, or to Mr. 
N « Faulkner.” And the added, © that one Edward was 


And they called Mary Victor, filter to the ſaid William 
Fe Medlicatt, who was one of the ſubſcribing witneſſes to the 


© « preſent at the time.” | | co 
the This Edwards (who had been already called on the part of 
= the defendants, to prove the hand- writing of Elizabeth Mitchell, - 


being croſs-examined on the part of the plaintiff, confirmed 
Mary Victor's evidence, That Medlicott did pull the will of 


ſed.” 


“ tions as ſhe had de | | | 
s CROSS-examination by the counſel for 


Upon Mary Via 


depoſed, but alſo added, that at the ſame time that William 
Medlicott produced the will of 1743, as the true wILL of 


her, © that the ſaid will or inſtrument of 1745, was FORGED 
* BY HIMSELF.” . = a) 
No objefion was made to this evidence, by the counſel for 


the defendants, at the trial. 


the two inſtruments of 1743, and 1745, and'their different 


« 1743 out of his boſom, and gave it to her with ſuch direc- 


old John Clymer, HE ACKNOWLEDGED and DECLARED to - 


ſignatures; 


one of the witneſſes to the will or inſtrument of 1745, on 


the defendants, ſhe not only perſiſted in what ſhe had before 


The judge and jury (a ſpecial one) peruſed and examined 


ed to throw the 


4. 
# 
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* took notice of the * of the 
latter, being all of the hand-writing of this William Medi. 
cott himſelf z and diſpoſing of a fee to Medlicor!'s own wife: 
and upon the whole, they were all of opinion © that it wa; 


Ab. 298). +a FORGERY.” And the 2 directed the N to find 


* =x laintiff : which they did. 
> weſday, 1oth November, 1761, Mr. Norton moved, 


on Laa of the defendants, for a netu trial; upon the foot | 


of a miſ-direfion by the judge who tried the cauſe, upon a 


the verdict ſhould not be ſet aſide, and a new trial granted. 
This cauſe coming on to be argued yeſterday, (i * Ne- 


e „ 1761,) Mr. Juſtice WIL Mort reported the * evi. 
| fas, i bave al-dence from Lord Chief Juſtice Vil es, who tried ws cauſe, 


ready endeavour- 


and who was ſatisfied with the evidence ; and reported that 


| whole together NO objection was made at the trial, to the evidence given by 
3 2s clearly as Fthis witneſs, Mary Victor. 


was able. Mr. Juſtice Wil Imot having made his report, and ſeveral 


additional circumſtance, not mentioned in the a. havi 
been agreed by the counſel on both ſides, 1 
Mr. Norton proceeded. He objected to the . of 
1 this evidence, as being only HEAR-Sar. gridence, What 
* | Medlicatt ſaid, ought not to be admitted or regarded: for it 
: | was not ſaid upon oath, nor was there any Aar of 
croſi-examining him. 


9 


Indeed this evidence 8 have been of litile or no areight d 


even if he had given ſuch a teſtimony HimsBLy 3 after having 
himſelf ſolemnly atrefed this will, as a witnels to it. 


This pretended declaration was made near fiſtoen years 


ago (for he died in 1747 :) and yet the ejectment was not 
brought till 1761. This ſort of evidence {hall not overturn 
à title confirmed by fo many years poſſeſſion. 


Beſides, we are a purchaſer for a valuable conſideration, 


1 the heir at law : to whoſe title ' objection was ever 


we} 299) 17 Tk Eliab Harvey, for the plaintiff, admitted the poſſeſſon 


ro have gone in the courſe of deſcent in Burrough- Engliſh ; 
but obſerved that the y nting new trials is not ſo neceſſary 
in ejeftment as it may be in other caſes; becauſe it is eaſy to 


bring another ejectment. 
As to the /ength of time they have been in ellen 
William, the grand- ſon (the leſſor of the plaintiff) was poor, 
| A minor, at ſea, and ignorant of the wili in 1743. 
Oi.iur title ſtood upon an wnexceprionable will. Their” 5 is 
des a deed of covenants: but they inſiſted upon it «s * 


„ af, —_ a revocation, 
| 'Their 


15 point of evidence : and a rule was made to ſhew cauſe wiy 


a ants. wn as _ 


4 to be given to the leſſor of the plaintiff, or to Mr. Faulk 


forgery, but to impeach. the credit of their evidence 
N. een 5 2 


execution of it, we ſhould have been at liberty to diſcretlit his 


5 fog $ 9d their verdict ought to ſtand. - 
] MA 


ſuch a time. JJ 
The confequence of admitting ſuch evidence as this is, would 


an abſolute acguigſcence all the time, 


of 1745, enures eifher as a will of copybeld land, or as 4 


are not within, the ſtatute of frauds: and no wil ne 


* f 4 © £ L 
* 8 4 3 4 FX 4 
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Their own Witheſs, Edwards, proved, in the courfe of = 


giving his evidence, “ that Medlicol did produce out of his _— 
u boſom, the will of 1743, and delivered it to Mary Vitor, i+Y 


„ oc 1 e oh 
We called this Mary Victor, not to give 3 the 
ulighh 
If Medlicott had been living, he muſt have been called to 
prove the will. And if he had owned ** that he forged it,” : 
it could not have been eſtabliſhed : or if he had proved the 
perſonal evidence, by /hewing © that he had himſelf owned it ... 
* to be a forgery.” And Turely, we may give the sAuE evi- | 
dence after N is dead, in contradiction to the proof made by 
other perſons of his hand-writing. | . „ | 
In this ſecond. inſtrument of 1745, there is a diſpoſition to | 
* Medlicot?s wife, in fee?“ ſhe Us. before the teſtatot. But 8 


it was no will, no teflamentary af, nor even a deed. _ P. 300 
+ This is the verdict of a ſpeciol jury. And Lord hier (f -300 > 
Juſtice F/i/les compared the papers, and declared © that it 2 


* bore the afpearace of a forgery.” The jury thought ſo 


ord MansF1ELD ordered both the wills or inſtruments 
to be produced here to-day : to which time it was adjourned. 
And they being now, accordingly, produced, Mr. Norten, 
for the defendants, proceeded, to the following effea. We 
could have proved this will, even without calling Medlicott, 
if both the witneſſes had been living : or if Medlicett himſelf 
had been alive and been called, he might have explained the 
occaſion of his ſaying ſuch words to ſuch a perſon, and at 


* 


be fatal: and no purchaſer under a will could be ſafe. 
Here were many notorious changes of the property; and 
y the leſſor of the 


The wills are now both of them before the court. That 


good writing, to appoint the uſes of a ſurrender of copyhold 
land; or at leaſt, as a revocation of the will made in 1743. 
Firſt, It is a good will of copybold lands. Copybeld lands 
af all 


are neceſſary to ſuch a will. It is a good will gil ie 
ſtatute of Hen. VIII.“ that ſtatute only requires © that it be * 32 H. vill. 
@ a will in writing.” IM oy 


— a A 


5 
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agree that here is no diſpoſition of the perſonal eſtate, or 
app N of an — ſtill it is a will of 

I land : for neither of thoſe are n in a will of 
ee. 1 25 land. It gives an eſtate for life to his wife, with K; 
mainder to Villiam Clymer, under whom we claim. And 
the eccleſiaſtical court have received it, and ſuffered it to be 
proved as a will. 


* it is a good inflrument to appoint the uſes of a * 


* writing is ſufficient for this purpoſe : it 5 1 Wee not 
atteſtation. 
hirdly, At leaſt, it will operate 28 2 revocation. 
Rewocations are favoured, both in law and equity. There 
are many methods of revocation : a will may be revoked by 
1 mere operation of law, without the intention of the party.— 
1 A feoffment without livery, a hargain and ſale, without in- 
5 rolment, a a grant, without attornment, are ſufficient to do it. 
But by bis. on af, 2 man may, by writing, revoke one 
will, without making another. 
Before the ſtatute of frauds, he might have revoked it 
verbally, by mere parol only. 
Any act inconff, ent with the will, though ineffeFual to the 
purpoſe it was mzended for, yet bei done by the maker of 
the will, is a revocation ; becauſe it $ his intention to re- 
voke the diſpoſition he had before made of his eſtate. 
This writing fully ſhews the animus revocandi. Which 
| alone is ſufficient. It is indeed a very inaccurate inftrument : 
vide mee. but it is 77 writing ; and he ſays * I have agreed that my 
« eſtate ſhall go ſo and fo.” And this will or writing ſhews 
his intention of a total! revocation of the former: for, by 
this, he difpoſes of his land to a very different purpoſe, from 
the former diſpoſition of it, by the will of 1743. 
Both wills were read in court. 
Ar 302) + Mr. Harvey and Mr. Lee were for the leſſor of the 
anti William Clymer, the grandſon. 
obſerved that Mr. Norton's objection was confined to 
the evidence of Mary Victor, ſiſter to William Medlicott, one 
. of the witneſſes to the will of 1745: and they obſerved too, 
that their evidence was corroborated by the evidence of Mr. 
Edwards, one of their own witneſſes. 
But it was tobe further obſerved, they ſaid, that the verdict 
was not founded on this evidence ONLY. For the fpecial jury 
aQtually /awv and deliberately peruſed the will or inſtrument of 
745% d upon ſuch view, inſpection, and examination, and 
upon AM the circumſtances of the TO * 1 it 


—̃ D— 1 2 * 
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I 
. he, It is no good al of LAND of a6 : kids there i is no err: 700 


caſe of Eggleſlon et al. v. Speke, 3 Mod. 25 the kd will 
t 


not a good will in all particulars, and there was no ſuch de. 
elared intention. N 79. S. C. 


to be a Beſides, ho objection was taken to this evi. : —_ 
dence, af t W. They might have objected to it then, of - 1} 
demurred to it. * 1 
As to acquieſeence—The leffor of the plaintiff was but 
ſeventeen years of age, when his 47a died; was 
always poor; and was at ſea, the moſt part of his time. 
But as to the EVIDENCE itſelf —It was fs eic and legally 
admiſſible. It was not given in order to prove the forgery ; but 
to DISCREDIT their evidence, ariſing from the | 
Medlicott's hand; Medlicott muſt have The called, if living; 
and would have overturned the will or writing of 1745, 45» 07 
giving this evidence of what Mary Victor ſwears he owned 
to her. The preſent proof is only © that he was a ſub- 
« ſcribing witnefs.” And this evidence might be and was 
proper to be given, to take off the force of fuch his atteſta- 
As to the /egal operation. of this will or inſtrument of 


animus teflandi z no publication; no mark of a will. | 4 
Secondly, Neither can it be a fuſficient appointment of the 5 
Pr the uſe of a WIEL ; when it is — 
not a will at all, nor even a teſtamentary appointment. Th 
Thirdly, Nor can it operate as a REVOCATION of the 
former will. Here are no words of revocation z no declara- 
tion of an inclination to it: no ſuch intention rppears. Re- 
vocations are not favoured now : the ſtatute of * frauds ſettles * *9 C. 2+ 6. „ 
3 int, in what RE they ſhall be made. Feoffments 
bargains, and ſales inrolled, and perate by 
he rs to the life-time of the teſtator: ws a So were 
out livery, a bargain and ſale without inrolment, or a grant 
without attornment, are only incomplete. But a mere coue- 
nant * to make a feoffment in fee,” without more, is no revo- 
cation of a will: as was determined in the cafe of Montagu 
Tal ereys, in Moore, 429. and 1 Ro. Abr. 615. pl. 3. 
8 nothing is to be found about revocations 
of copyhold dog But it has never been dete 
1 ch a will of copyhold is not within the 2 clauſe 8 
the ſtatute of frauds.” | 4 Po 
A will of copyhold lands cannot now be revoked by 25 
it muſt be by ſome other will declaring. the ſame. In the 


did not operate as a revocation of the former ; becauſe it was 


O'2 5 - Bun 


rr. 300 


err. 395) 


— 


Vide pot TX, 
#12.) (a) 


7 


Rr 7-2 ,, een 


But a mere covenant and agreement will not-revoke a will. 

1 Ro. Abr. 615. pl. 3. Title + Deviſe. Letter P. . 

= a covenant in purſuance of a marriage : which I 2 
ry ſtrong caſe. 

e words. << conflitute ang. appoint,” are not teflome 
word; : nor is there any publication of this writing. It is 
not under ral : which it ought to be, in order to revoke what 
is under feal : therefore, as an appointment, it cannot revoke 


the former will. It ought alſo to bave bean done in the pre- 


of zhree witneſſes, by the ſtatute of frauds, the twenty. 
ſecond ſection takes care of the revocation even of wills of 
PERSONAL. e chart though it dees not meddle with the 


And this i is a > ground for a Joy yer « that e 


he revocation in the —_ inſtance, muſt he extended 
to the will of the freehold, as well as of the copyhold, if * 
operates at all: it cannot operate as a revocation of part of 
the former will, and not ac a reyocation of another part. It 
muſt be an ien to revoke the whole: it muſt intend 10 


give to anather, as well as to take from the farmer. In the 


caſe of Onions v. Tyrer, 1 Williams, 345. Lord Cowper ar- 
gues upon this principle, that if the ſecond deviſee 70k no- 


_ © thing, the firſt deviſee could (% nothing, But in this caſe 


w before the court, nothing is giyen to any other perſon. 
This covenant is no revocation of a will. 2 Peere Wiiligms, 
623. Cotter v. Layer. And it cannot take effect as a teſta- 
mentary revocation. The defendants cannot be purchaſers | 
for 2 valuable conſideration, under a public notoriety ; and 
without natice of our claim. All the purchaſers were under 
natice of + a will: and the defendants — counſel upon 
the validity of it. 

This evidence is admi//il/-; becaufe it was the ſolemn de- 
daration of a dying man to his neareſt relation; which is 
equal to an oath ; for ſuch declarations of dying men have 
been admitted as evidence even in cafes of ES: So that 


taught not to be called © MERE hearſay evidence“ 


But their objection comes 799 late; as it was nos taken upon 
the trial: they even croſs-examined the witneſs. $o is Lucass 
Rep. 29%, 203, Hl. 12 Ann. B. R. Queen v. 8 
Helfen. It counſel do not, at the trial, inſiſt 
« objection, there ought to be no new trial,” H. 2 * 
ws. 40. * a _ | 

| r. 


W . * 2 * bon! 


—-S 2 
* 


. 
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Mr. Le a trial, beeauſe his client had 


made a miſtake in point of evidence: and it was denied; be · 


cauſe ' e vigilantibes non dormientidus jura ſubſerviunts” 
This expreſs evidence of the direct forgery came 5 
Mr. Knowler's CROSS-examination of our witneſs _ 
Figors) nob upon owe examination of her. ; 
r. Norton, in reply.— This will of 1745; fps; 44 The 
cc pin my lands to came to, and given to, Se. W 4 


be a covenant to ſtand ſeiſed: there is no ſen, no coutnantee ; = 


and beſides, it is copyhbold; of ꝛcbhich there cannot be a cove- 
nant to ſtand ſeiſed. It muſt operate as a revocation.) 

Wills of ecopyholds. are not within the ſtatute of frauds; . 
either as to the making or as to the revocation of them. They 
ſtand juſt as they did: the revoking elauſe can never extend 
to them, when the enacting clauſe does not. 


N * 4 o 
*% i 
* 

5 7 

I * 
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% 
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+ As to the caſe of Rgglefion et af. v. Speke. 3 1 Mod 4. 58. (PP. 396) | 
18. 


the nature of the eſtate is different from thi 
revocation of the will in toto, quoad the copyhold 3 

A v, may be good as to copyhold,, though bad as to n 
Bald therefore ſo alſo may a revecation be. 

An inſtrument may operate as a' revocation; though it be 
void a8 to its profefied end and intention: : 28, for inſtance, * 


 &will - devifng{land: to a papiſt. 


As to the caſe in 1 Peere Vi 7 345. * was u0 in- 


_ tention to revoke the will, and let in the heir at law. 5 
But in the preſent calc, the two acts of the teſtator are 


inconftnh.. This is not a covenant to do the things but aFual- 
e it does not reſt in futuro. 
Nothing paſſes by a feoffment, without ok or by 2 


bargain and ſale, without inrolment ; or by a grant without 
 atorntgent;;. and therefore in ſuch caſe there can be no re- 


ference backwards. 
Lord MaN$sFiBLD. — Phe defendants came to the- trial 


appriſed of the mais title, and prepared to eneaun- 


ter it. 3 
There is no doubt as to the will of 17433 Shich is thi 


plaintiff's title. The only anſwer to it, which the defendants 
now alledge, is, that the / inſtrument of 1745 has revoked 


« it.” And they do not ſuggeſt that they can give any new 
evidente in ſupport of that inſtrument, or the point of revo- 


cation, The jury have ſound for the plaintiff: canſequentlyy ... * 


« that the will of 1743 was not revoked. Lord Chief Juſ- 
tice Milles is ſatisſied with the verdict. Tuis motion, there- 
fore, out the N in ſupport on 155 as alk is no pre- 


* 


4 
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tence+ that the defendants can mend their caſe upon a new 
ial, is in the nature of an appeal from his opinion, 
There are three grounds, any one of which, if made out, 
is, ſufficient to ſupport this verdict. If the inſtrument of 
1745 was forged, if it was obtained by fraud and impoſition, 
though not forged; or, though duly and fairly executed, if 
it be no revocation. VNV . 55 
As to the firſt ground, the defendants complain, that the 
Chief Juſtice miſ- directed the jury, by leaving to them as 
evidence, the declaration of Medlicott © that he forged it.” 
Anſwer. It came out upon their own examination. They 
made no objection to it at the trial, and it certainly was a 
circumſtance proper for the jury to conſider. The compe- 
tence of evidence depends upon the circumſtances under 


which it is given. 


li | (+P.308) 


It is all written by him, and gives the fee to his wife, in pre- 


The will of 1743 is ſet up after fifteen years. It was ne- 
ceſſary to ſhew how it was ſecreted, and how diſcovered. 
The declaration of Medlicott in his laſt illneſs, when he 
produced and delivered it for the uſe of the plaintiff, is al- 
lowed to be competent and material evidence. The inftru- 
ment of 1745 was equally in his cuſtody and ſecreted. 
account he gave of it in his laſt moments is equally , 
even though it had been upon an examination Ip the Plaintiff 
(eſpecially as it was all written and witnefled by him, and 
gave the premiſes in queſtion to his wife, ) as the account was 
2 confeſſion of great iniquity, and as he could be under no 
temptation to ſay it, but to do juſtice, and eaſe his con- 
ſcience; I am of opinion © the evidence was proper to be 
« left to the jury.” = | | 

+ But independent of this declaration, forgery or fraud 
was apparent, Medlicott appears to have been a bad man. 


judice of Fohn Clymer's male iſſue. It is worded as an irre- 
vocable ſettlement ; without cauſe or conſideration. Medli- 
cott never dared to produce it; and choſe rather to conceal 
the will of 1743, that the younger ſon might be admitted 
and poſſeſs the premiſes ts ED 
But laſtly, This paper is No revocation. It is no will: 
and therefore cannot direct the uſes of. the ſurrender. It is 


no conveyance. It is no agreement with any body. It does 
cp 1 having been delivered to or for the uſe of any 
body. Th 


ere is no proof that it was out of the cuſtody of 
John Clymer before his death. It ought not to have been out 


of bis cuſtody; becauſe it is voluntary, and without any con- 


ſidt ration. He could not have been obliged to * it. 
4 "op | en 


23. 1 „ 2 


. (els Gerd & Y YE ® 


Q UU oo» 


he hs 


a ES hm. 


holder duly admitted. 


as Lord Man 
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Then it amounts to no more than his bare ſaying, ** that he 


cc intended to make a will or ſurrender to the uſe of his 
„ daughter, in fee“ and did neither. An iNTENTION to 


_ revoke by a future act which a man cannot be compelled to 


perform, is no revocation, M che act is done. All the caſes 


tre ſo: and the reaſon is evident. 


It is to no purpoſe to grant a new trial; becauſe I am fa- 
tisfied that the verdict is, in every light, aprecable to the true 


juſtice of the caſe. 
Was it a meaſuring caſt, or if the defendant had been /ur- 


pr a= ag by the plaintiff's title, I ſhould have thought other-. 


| be defendants are purchaſers from the heir of a copy- 
There has been a poſſeſſion above fif- 
teen years. The. title ſet up by the plaintiff is a will con- 


cealed. 


the trial had is ſatisfactory beyond a doubt: and the defend- 
ants cannot mend their caſe. Therefore it Wong be vain 
and vexatious to grant a new trial. 

The three other judges declared their entire concurrence: 


Id had fo full 


of wa through it. 
he rule St 


DISCHARGED. 


but declined Kalbe upon it, or entering into eee HY 5 


Per cur. 


This was an action on the ſtatute of 2 G. II. c. 24. $ 7. Sulftos v. Nor- 1 
« For the more effectual preventing bribery and corruption, i» ton. _ 2G. I, 


. 3 Burr, 


« in the election of members to ſerve in parliament.” 


The declaration contained five counts :—Firfl, That the 225 upon th 


defendant corrupted one Moore to vote for Lord Villiers and Bribery AR. 
Verdict for 


Sir Robert Burdett, by giving him five pounds five ſhillings ; olaimiff, 


— Secondly, A corrupt agreement to give Moore five pounds Motien for a 
five ſhillings ; — Th: 'rdly, A corrupt agreement to lend him new trial, =» 
five pounds five ſhillings upon a promiſſory note Hourtbly, : the —— bribed 


A corrupt agrerment 10 deli ver the note to Moore on voting; did not vote for 1 


Fifthly, For giving the note and counter-note hereafter men- b g party on 
| tioned. A verdi& was found for the plaintiff, and entered whoſe behatfhe 


on the Grit count. 


for, on the part of the defendant. 


when he made that motion, _ wee 


Firfl, That the man did not in fact vote for the perſons he was for a gift, 


promiſed to vote for; but, on the contrary, voted for their 1. e. for giving” Wl 


money, That 


 Ppoyents: and therefore the defendant, as he did not wh any Yn bai 
c counter notee, it 


+ But, be theſe favourable circumſtances as they may, „6 P. 309) | : 


That 4 


therefore plain» _ 
Mr. Serjeant Hecviir, on behalf of the plaintiff, ſhewed tiff ought not to "i 

cauſe avainſt ſetting aſide the verdict; which had been moved 1G G. WM 
. e == 


Mr. Caldecott, on behalf of the defendant, had objected, not to have been | 


4 Ee e . * "IF 
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| (4p. 31 * 75 agreement, 796 Moore to vote. for + them, cannot 


was not a tin, be 


1 to have corrupted h im to do ſo, 


New trial te. 8 Tondly, That the verdi& gughy,; not to e been taken | 


en. on the firſt count, which was for givi 


Fo the fen objection, thy caſe of Bu e 
P. & 25 Dl the 8 to be a full a full 


anſwer, being in point. 


Ang in a wer to the. ſecond obj eQon,, he alled 4. hat 
the evidence given very ſu ently ſupported the . the 


verdict on — firſt count; and for the truth of his allegstion, 


e J to Mr. uſtice Fofler, who, tried the cauſe, + 
ſtice Fos TR reported the evidence to have 

© That _ deſendant gave Moore five guineas, to vote - 
Lord. Yuliers. and Sir Robert Burdett ; that Moore gave him 


« a note far it; and the defendant-gaye him a counter-note, 


 « obliging himſelf to give up the former note, whem the 
condition ſhould be performed.“ 
Mr. 5 29 yg, Mt . for the defendant, 22 
n obſerved, that t o jament ſays, 
5 Sc. ſhall take any 8 Io? 1 655 4 
% Joan, or other device.:” and though the plain 
this ſeveral ways, he has taken a,verdi&t, as upon. a —.— 


whereas it-appears in fact, vo to have been a, O r, but a 
LOAN, or other device. 


they muſt have proved it to be a gift: which, it appears by 
1 2 judge's report, they, could not prove. And, N 
d verdict, or. the de; efengant,. as tq all the. 82 * counts. 

(+P 31 I” 15 The ſtatute, e diſtinguiſhes, between gifts, 


loans or ot er devices. And ſo indeed does their awn 


885 


others, on the latter, 


his action being upon a penal ſtatute, it therefore qught 
to be taken ſtrictly. 
"This caſe, as it it laid, differs from that of Buſh v. Raw- 
© Thar Tha lins : the reſolution, | there does. * not interfere with, this, Far 


« the giving here, corrupting Moore to give his vote, muſt mA 
« bribe to 1 2 tually “ procuring. him to give his vote.:” whereas. the man 


| | S e a4 4 did not vote ſo; and conſequently,, the other candidate (Mr. 


8 7 


n LEES CERES 


4 member to Lurtrel) was not hurt, at all, A what the defendant did. 
b © parliantent, , Lord MansSFIELD.— The firſt objeRtion is io the nature 
b omen of a motion for a new trial, on account of. anif-direfion by 


oint, And 1 
e offence was, 


«fame act and the ju 
2 wack altho* But e caſe of Bu v, Rawlins, i is. in 


« the man did wonder how i it could EET, be 4 ddubt: for tl 


TY completely 


mm oo ee. $0 


In order to intitle them to take a endics on 0 h qqunt, 


fur 5 70 1 the, firſt count is founded upon the former; 305 8 5 | 


Oo w 


8 


r 


N F a 


2 40 committed by the corrupyer.; whether the ate 3 
pony 0 1 . rwards perform his promiſe, or break It. - __- * tually vated 

to the verdicts being 83 7 o 16 | 
. he evidence does. e the fit count. N ak 


E 1% Fo. device, to evade the la w-. 
1 5 i it Were: 5b ſo, the 1 Was given ae K 


Oe ei 53 8 »H 


Ire wo no corruption, 


| _ FO OR How, 
os that 3 took me cattle 1 4 _ 5 Lv 

ward Strode, M. 

Plena in bar the place in which, Ee. is part of E 1 
that plaintiſf 1 Is ſeiſed of ten acres. of land, 1 in B. Pl eee _ 
common of paſture in Eg ell, when the ſame is ſown, with. g., damage fe. 
corn, and it is cut and carried away, until it be refmne,. n 
at a proper time put in her cattle, common, from | 

Replication to the. plea in bar, that there are. in, B. two time of ewting 
heldg,. al and Hleſtgield, and. thas, the. owners.thereof. . _— 
| tercommon, while. they lay not; incloſed for A certain time. land reſown. 


Ot» Y V "T9 No 


VV 


A cuſtom to incloſe, and that ſuch. incloſure is freed from, Replication, = 


cuſtom to in- 


common of any, other per ſon, and that the NET ſon ſo incloſing, e, which diſ- 
therchy fracs and diſcharges all the unincloled from all,com- change the tnd 


| mon, in reſpect to ſuch land incloſed. Ho os right 
That he incloſed the place in which, c. to ve he had 133 


2. right of common before, whereby all the unincloſed lands Rejoinder. De 
were freed from his ſaid right of common; and that the place injuria fu pro- 
incloſed ought to be free from common of any other perſon. e eee 
Plaintiff rejains, that ſhe put in the 1 till defendant Sur-reſainder 
took them of his wn wrong, and traverſes the cuſtom to bebe upon 


; | 

=_ NS Vide the be. 
| The defengant ſur-rejoins, and takes iſſue on the tra; ings at length in 4 
recle, wilſon, © M 


+ This, cauſe was tried at the laſt, afſi ſes for the county of (TP. 31 2) 


| ew trial for 
L as the iſſue, Ing upon. the defendant to beuten f * i 255 
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the judge, open euſtom ; it was reported by the judge, that the defenda 
the evideac® produced five very old deeds, and ſeveral other deeds, which 
daten dant at the proved the cuffom to incloſe z he allo called ſeven old wi 
— 7 juege three of the der 83 to N _ hell own 
ng of opinie Knowledge, for a t number of years, an t had 
3 —— been told « (when \ con were 3 very old eee 
the cuſtom, living, that it was the cuſtom for the land-owners in theſe 
whereas the evi- fields to incloſe ; and ſaid that they thought any man might 
„ id prove incloſe his land. As to the right of common, whilſt the 
lands lay unincloſed, ſome of the witneſſes faid, that ſuch 
owners of the unincloſed lands, had a right of common 
without ſtint, but that after any of them had incloſed his land, 
ſuch perſon had no right of common at all in the ſaid fields, or 
either of them. EL 
Another witneſs ſaid, if a man incloſed all his lands in the 
fields, he loſt his right of common totally; but that if he left 
any bit, only an acre, unincloſed, he uſed to enjoy his common 
in regard to that acre, unincloſed, juſt as before, and uſed to 
put in any number of cattle without ſtint ; ſeveral other old 
witneſſes ſwore to the ſame effect, and here the defendants 
_ reſted their caſe ; whereupon the judge was of opinion that 
the defendant had not proved the cuitom, which he ſaid was 
intire: that ſeveral of the witneſſes had proved, that if a man 
incloſed 19 acres out of 20, it was the cuſtom for him, in 


* 


we E lands as many cattle as he pleaſed, without ſtint, and as he 
(+P.3 14) had done before he incloſed the 19 + acres, and therefore, the 
| = judge was pleaſed to tell the jury, that he thought the de- 
fendant had not proved the cuſtom intirely ; and that, if they 
believed the land incloſed in queſtion was diſcharged and 
freed from any 3 having a right of common thereon, 
they ſhould find for the defendant ; if not, that they ſhould 
find for the plaintiff; whereupon the jury gave a verdict for 

- the plaintiff. * | 
It was now moved for a new trial, for the. miſdirection of 
the judge: 1ſt, For that the cuſtom to incloſe was fully and 
clearly proved; and, 2dly, That the right of common before 
incloſure made, was for cattle /evant and couthant. upon each 
perſon's unincloſed lands; and this matter is not at all in 
iſſue, but is admitted on the pleadings, by both ſides : the 
_ right of incloſure, with its conſequence, viz. its being freed 
from any perſon's former right of common thereon, was the 
only matter in iſſue; the other was a legal conſequence, and 
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reſpect to the one acre not incloſed, to put into the unincloſed 


not traverſable, (to wit,) that the owner of ſuch — 


16. uu ra 


kind is barred of an future right to common on the unin- 
doſed lands in theſe fields; and 2 md ſome. of the witneſſes 
ſaid of common without flint, is nothing to the purpoſe,” for 
there is no ſuch thing as common without flint: belonging to 
land; common belonging to land can only be for cattle levant 
and couchant thereon : that the cuſtom to incloſe was 
„as appears by the evidence before ſtated ; and, when 

the land is incloſed, it is freed and diſcharged from any per- 
ſon's former right of common thereon. And of this opinion 
was the whole court; and ſaid, 1ſt, That the parties agree 
by the pleadings, that, while the lands in theſe open fields 
are unincloſed, all have a right of common f for cattle /zvant (+P. T 5 
and coucbant; 2dly, The cuſtom to incloſe, and that the land (T · 375 
as ſoon as, and while incloſed, is free from common, is fully 
proved: the 3d matter is a conſequence i in law, and wanted 

no proof, viz. that, as ſoon as any perſon has incloſed, he has 
clade himſelf from any right of common on any of the 
unjncloſed lands: and any judgment given upon this record, 
cannot be a bar to any other party who may claim common in 
theſe fields without \levancy and couchancy. Per totam Cu- 
riam, the verdict muſt be fet aſide for miſ-direQion of "0 
Judge, and there mult be new trial. . 


This was an action upon promiſes againſt the defendant, Macheath v. 


n 8 „ = =; iy 
l:a—the general iſſue. 3 . Duraford 


and Eaſt 1 V. 173. 


be cauſe was tried at the Sittings after laſt Hilary Term, officer a 
before BULLER, Juſtice, when a verdict was found for the nfs fem by 


defendant, by the direCtion of the Judge. -  - vernment, treat- 
Upon a motion for a new trial by Cowper, the following br gon ae 


facts appeared from report. not liable to be 
In the year 1779, the defendant, being Governor of e ſued upon con- 


he ap ys yore Captain, Sinclair to the command of 3 2 


hilimakinac, htuated upon the lake Huron, in the 'pacity. The 


3 of Canada. Judge heviag di- 
On the 17th of Auguſt, 1779, defendant. ade om to ind for he 


inſtructions to Sincluir, reſpecting the government of the fort, deſendant upon 

in which he ſays, 3 
Tou are to pay great attention to the Indians reſorting 1 

to Michilimakinac, or furniſhed with neceſſaries from'as conceiving he 


© thence. Endeavour to preſerve them in good humour zun been mig 
* and attach them, by every means in your power, to the / P. por - 
« And, In » farcher peer of the Gee dl 9 3 316) 


he adds, Nou will draw bills * exchange for defraying the, — 


* contingencies miſdirefted the 
* 
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jury, Court of © * 
— the di- 46 by Majer De Peyfler ; (an ofhcer on whom that command 
Abe i new had been before conferred,). taking cave to moderate and 


n reduce thoſe expences, 28 far as can be Gooey without its 


© juring the King's ſervice.” 
—— Stnalme . ond: Grate dens 
"IL ng the Þrdians, and to procure militar | 
for the uſe of the garriſon: and > dey chefs 
ether expences drew bills of n the Goring 
according to his ĩnſtructions. When thefe accounts eame ty 
_ — he: made objections to ſeveral of the articles, 
and exorbitant; and ſoon after recommended 
/ the plainti® to Sinclair, by à letter dated the 16th of + May, 
"ins: of which the following is an extraQt : 
„Upon an examination of the accounts, accompanying 
— ue late drafts, for expences incurred at Michilimabinac ; 
N o articles are, in general, changed ad een 
. bounds of vs ES: eg ; b 
ec Upon the. compariſon of the prices male here; the ad- 
«yan taken of the neceſſities of the crown, by: the 
4 traders at Michilimubinac, is ſhamefully obvious; and it is 
i more ſo in the account of Mr. Grant, who: appears to be 
« an agent for government, than in any other particular. 
R Perfiraded War you have ſupplied your wants from thoſe 
n traders, in whom you have bay the greateſt reafon to con- 
(42; 3 w fide, I T find there is but little to be expected from + any of 


them reſiding at that poſt: which induced me to make in. 
. quity; if any perſon could be found here more worthy of 


; 4 this letter, and who has juſt made application for a- paſs, 
as mentioned to me as a+ man of known and eſtabli —— 
« nt and, upon a more cular inquiry, I 
1 — always; both here ad in the 5 country, 
«> merited ttrat character. I have propoſed to him to ſupply 
the crown with ſuch' een 0 Indian corn and greaſe, 
4 as may be wanted for the neceſſary pu at that poſt; 
% and likewiſe all other articles whieh ſhall! oecaſionally be 
. wanted! in the engineer department, which he has under- 
„ taken to do at ge per cent. on the market prices at ri 
e place, (coſts and ;) a profit which appears to 
1 reaſonable, inaſmoch as it is greatly under ny hitherto 
| 6 
1 | | (After ſome orders given relative to the plaintiff.) | 
e Theſ& inſtructions, and all others that eoneern the inte- 
s rxeſtiof the crown, I am 8 that you wm chearfully 
* give: bim 
5 A letter 


incident to that poſi,/in the mammer practiſol 


the public confidenee. A: Mr. Macbeath, who will deliver 


7 


18 
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17 = os 
Having thought it fat to direct Lieutenant - gonernor 
4 gisela, 2 the poſt of Michilimakinac, to em- 
« plo ſupplying ſuch quantities of corn and 
— 4 — articles, Chai wanted for the uſe of the 
« crown at that poſt, in conſequence of your offer to furniſh 
the ſame at the rate of 107, per cent. on the coſts and 
« charges here + and to Aichifimakinac, for al articles, corn (-+-P, 318) 
« and greaſe excepted, and theſe at the ſame rate where they 
& ſhall be purchaſed ; for which ſufficient vouchers are to 
« accompany your accounts: you are, therefore, hereby 
« direQed to make applications, from time to time, to Lieu- 
© tenant-governor Sinclair, for ſuch directions, information, 
«* and aſſiſtance, as will beſt enable you to execute that buſi · 
q 4 nels to-the greateſt advantage for the public intereſt ; as 
your continuing in this employ will entirely depend upon 
our conduct therein.” 
— ſpecial orders were proved from Sinclair to the 
plantiff, for ſupplyi e eee was 
the following, dated 1{ of Auguft, 1762. 
# You will be pleaſed for the — without any requiſi- 
4 tions in form, to provide for the different ſervices of the 
« poſt, in the manner leaſt expenGve to government, and 
« {till equal to the neceſſities of the different departments.” 
In 3 of theſe orders, the plaintiff furniſhed articles 
to a conſiderable amount. But when his bills, at the top of 
which was prefixed, Government debtor to George Macheath, 
« for \ fir fundrie, paid by order of Lieutenant-governer Sinclair,” 
to the defendant at Quebac, he made objections to 
Wera of the articles, as being unreaſonable, furniſhed 
contrary to the ſubſequent inſtruCtions. . 
Aſtetwards, on the ad of July, 1784, Matthezvs (the | 
defendant's ſecretary,) wrote the letter to Med. 
Debie and Forſyth, who were agents for the bill- holders. 
6 A1 9 his Excelleney General Haldimand (+ P. 5100 
© ta'acquaint you, ng. in conſequenee of inſtructions from 
the Lords iſſioners of his Majeſty's Treaſury, in 
* anſwer ta a repreſentation made by him to their lordſhipa, 
© concerning the bills drawn upon him by Lieutenant - gover- 
nor Sinclair, . in the year 1782, which he thought it neceſ- 
5 3 to refuſe payment of, his excellency, in conformity 
with the offer which he made to the holders of the ſaid 
* bills. in the mw 1 nnn ſuch = 


- 
PTC P rr 
— 


the charges, for which the ſaid bills were drawn, as at that 
time ap „upon examination, to be reaſonable.” * . 
(l (Aﬀeer ſtating the amount of furniſhed for the engi- 
neer department, to the value of 9,266/. 5s. 14d. which 
Governor was willing to pay, the letter proceeded thus :) 
„ Hig excellency will alſo pay for all the goods or utenſils 
4 furniſhed for the engineer department, ſo far as they ſhall 
« appear to be charged at reaſonable prices, to be aſcertained 
by merchants appointed for that purpoſe, by his excellency 
and the holders of the bills. And he will further pay for 
c the labour, ſo far as the accounts thereof ſhall appear to be 
« properly vouched. . | * 
% But with regard to the charges for the hire of horſes and 
© carts, his excellency, from the exorbitance of the charge, 
« will have nothing to do therewith, leaving, nevertheleſs, 
© to the complainants to take ſuch methods to procure redreſs 
« therein, as they ſhall think proper. 1 
BH | With reſpect to the Indian department, his excellency 
E (TP. 320) will pay ſuch part of the + articles as compoſe the accounts 
| for which the bills were drawn, as were not purchaſed con- 
4 trary to his orders to gn, ehe Sinclair, dated 
« 22d Auguſt, 178 1; and except alſo for the articles furniſhed 
« by Lieutenant-governor Sinclair himſelf, which his excel- 
c lency will not pay, as they were received from the Indians, 
« in expectation of being well repaid, by the preſents which 
they afterwards received, from the King's ſtores. 
+ (The letter then ſtated the account of Iadian expences, 
amounting to 12,715/. gs. 10 d. and concludes by ſaying,) 
« You will therefore ſee, by the —_— ſtate, that the 
« ſum propoſed by his excellency general Haldimand, to be 
immediately paid, amounts to 21,981/. 14s. 114d. New 
„ York currency.” 4 Te: 
The bills which Sinclair drew in favour of the plaintiff, 
were drawn on the defendant as governor and commander in 


chief. 85 25 5 ; | 
that all theſe bills drawn by Sinclair, 


'The plaintiff findi 
and indorſed by himſelf, which were to a much greater 
amount than the abovementioned ſum, would not be accepted 


by the defendant, received a partial payment from him, with 


a proviſo, that it ſhould not prejudice his claim for the re- 


mainder ; to recover which, was the object of the preſent 


The plaintiff remained in his poſt till 1785. 


Tt was acknowledged at the trial, and in court, that all the 


accounts had been ſubmitted to a board of officers by defend- 
ant, for them to examine, and report what charges ought 5 
6 l e 


1 | 
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be allowed; and that the ſum + adj 
which fell very ſhort of the paint 
by the treaſury. 4 3 | = 
BULLER, Juffice, after reporting the above facts, ſaid, 
that he had been of opinion at the trial, that the goods in 
gee having been ſupplied for the uſe of government, and 
e defendant not having perſonally undertaken to pay, the 
plaintiff ought to be-non-ſuited. That it ap to him, 
that the plaintiff had acted with: the defendant ſolely in the 


agent of government. That all the letters imported it to be 
a tranſaction on the part of government, and that the accounts 
confirmed it. But the plaintiff's counſel appearing for their 


in point of law. And upon their aſking him, whether, in 
the event of the defendant's not being liable, any other perſon 
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but, being willing to give them any information, he added, 
that he was of opinion, that if the plaintiff's demands were 
juſt, his proper remedy. was by a petition of right to the 
crown; on which they had found a verdict the de- 
fendant. „ | 

The rule for granting a new trial was moved for, on the 
miſ- direction of the judge upon two points. 3 


cy 
ats 
N= 
ed 
ed 
el 
niy 
ch 


* 


left to the jury. „ 

2dly, That the plaintiff had no remedy againſt the crown, 
had been induced to give their verdict. 
did not feel it neceſſary for them to give any opinion on the 
ſecond ground. ans a : | 


His Lordſhip faid, that great difference had ariſen ſince th 
revolution, with reſpeQ to the expenditure of the publie 


priated by parliament to particular purpoſes; and now, who- 


of parliament. | 
at, according to the tenor of Lord Somers's argument 


udged by them to be due, 2 | 
$ TL had been pai TE 321) 


character of commander in chief, conſidering him as the 


cient when he was called, he left the queſtion to the jury, 
telling them that they were bound to find for the defendant - 


was, he told them, that was no part of their conſideration ; 


1ſt, That the defendant had, by his own conduct, made 
himſelf perſonally liable, which queſtion ſhould have been 
by a petition of right, on + the ſuppoſition of which the jury, 
Lord MansFitELD, Ch. 7. now declared, That the court 


money, Before that period, all the public ſupplies were 
gwen to the King, who, in his individual capacity, contracted. 
for all expences. He alone had the diſpoſition of the public 
But fince that time, the ſupplies have been appro- 


fer advances money for the public ſervice, truſts to the faith 


(+P.322) 


the () in the bankers caſe, though a petition of right would lie, (a) Vide II. 
nd- | 7 N o_ yet — T 
t to 


=_ 
_ 
it1 
1 E 
= 


26th December, under government, might, by 


piincipal 1ums, the ſpot, and who was wi 


© 
LY 5 
« 
05 


e it would probably: produce nv effeft. NS beneßt wa 
ever derived from it 2 e bankers caſe, and parkament was 
- afterwards obliged to provide a particular fund towards the 


(6) The fat. , payment of thoſe debts 2 | Whether, however, this altera. 


b. 14. 1 7, cion in the mode of di ributing the fax lies, bad made any 


provides, that, difference in the law upon this fubject, i was unneceſſary to 
in lieu of the deternine; at any rate, if there were a recovery againſt the 
annuities grant- 


od ts the dank- crown, application muſt be made to parliament, nd it would 


o 
* 


| ers and all ar- come under the head of ſupplies for the year, 
rears, the hete- Reurcreſt and Bower ſhewed cauſe. 


6itzry exciſe, "They allowed that a perſon, acting in a public Giuaticn 
| his own conduct, make him- 
1707, de cher ſelf perfonally liable for contracts, which, from the nature 
(+P . 323) of his office, he would not otherwiſe be anſwerable + for.— 
ed with annual But the plaintiff ſhould make out a very ſtrong caſe, in order 
GE fs to induce the rourt to believe that ſuch was the agreement. 
per cent. till re- As if a' perſon, reſiding at a diſtance abroad, abſolutely re- 
A fuſed to treat with the government, but choſe rather to rely 
moiety of the upon the perſonal 3 of the governor, who was upon 
x ing to treat upon thoſe conditions: 
but they contended, in this caſe, that the defendant had acted 
da avowedly as the agent of government, and did not intend to 

make himſelf perſonally reſponſibleQ. 3 
But conſidering this even as a common tranſaction between 
private parties, apart from public conſiderations, which would 
weigh in this caſe, the plain queſtion would be, to whom 
was the credit given! It appears, ; a the face of it, not to 
have been given to the defendant. The goods ſurniſhed were 
not for his uſe, and ſo the plaintiff knew, The defetidant's 
letrer to the plaintiff, when he was appointed to the poſt, 

expreſsly mentions that they wete for the uſe of the crown. 
The orders given by the defendant were in the quality of 
, and therefore the plaintiff muſt be taken to have 
contracted with government. It is no anſwer to ſay, that 
the bills were drawn on the defendanc, 87 that 48 the common 
_  eburfſe of buſineſs; and the letter from Matthews, the de- 
i *fendant's ſecretary, ſpeaks of an application to the treaſury, 
| which ſhews, that it could not be confideted as a perſonal 

demand on the defendant. 8 3 
_ © Suppoſing the defendant in the fituation of a private 

ſteward, if it be notorious that the orderg are give: 


© 


x y him 
| for his employer, and that he acts merely in ns Capacity of 


(+? : 324) an agent, that is ſufficient to ſhew the nature of the tranſ⸗ 


action, and to whom the credit has really been given. 1 


* "I . ; | 
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NEW. TRIALS 
1 In ordinary dealings, where it is a matter of doubt ta whom 
K the 3 has ben ger the qugſtion has frequently been 
7 decided, ing recourſe to the creditor's. books, or b 

; Pal lie dale bills, and ſeeing whom he himſelf bas debited. 


any In this inſtance, the plaintiff as debited government. 
"to Another circumſtance is here diſcloſed, which decides as 
5 00 whom the plaintiff gave the credit: for he fat Applied for 


payment to the treaſury, and, on their refuſal 
to the defendant z which manifeſtly proves, t 1 70 he iy look 
government as his debtor. 


der r the demand, as againſt the defendant, who aQted only as 
nt. an 1 for government, and diſmiſſed the bill with coſts.— 
re- His nary, 99 alſo made the ſame obſervation, which the 
ely learned Judge made in this cauſe, that the Plainti had his 


— omen ls 


remedy againſt the crown by petition of right. 
18: Cowper, Law, and Adam, in ſupport of the lf on- 
ted tended, that the evidence which was produced at the trial was 
to ſuch, as ought to have been left to the jury to determi 

- whether the defendant had not made himſeſf perſonally liable. 
In general, a commanding officer is not anſwerable 2 
ſtores, and other articles furniſhed notoriouſly for the uſe 
of government; but there is no doubt that he may X 


the defendant to obey the orders. of Lieutenant. 

Sinclair. Every article which he furniſhed was in Arora 

to Sinclair's commands; and Sinclair himſelf. was 3 

to draw bills for the payment of thoſe articles, not on the 
| ata yas or on any official paymaſter, which would haye 


nal out the A at put! exerciſed his n diſcretion, as to 


which Re debt of the ac ſhould. be allowed or rejetted.— 


n. reaſon "aſk plaintiff, for givin; the defendant perſonal 

„ <*6it: e g remoyed fo far from the ſeat of 

In genen at Ree _ no * perſon to whom the 
Vol. | plaintiff 


i 


"2 8 
— 


1 "> 4) 2 Pome x 
ö 45 A 
Wr ˙ A 


. 
£ 3 , * 5 2 N 92 . 5 - £ 
— K ]— V. ² ä p 7 a I A Ae ns 


They then mentioned the caſe of General Burgoyne, againſt - 


whom 2 bill was filed in Chancery, for a ſpecific performance he 
of a contract, for the ſupply of artillery carriages in America, © 
id THURLoOWw, Chancellor, ſaidg.zhat there was no colour | 
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become 
ſo by bis own Conduct. Here the plaintiff was f drafted of by (FP. a 


afrorded a ſtrong preſumption in diſcharge of the defendant's . 
__, but his orders were to, draw on the defendant wo 


ſelf. 
The partial payment which was rards made, was 
under the ſpecial directions of the defendant, who, through- 


en condacks thexefore, bas made him per- | 
of e of place and Gtuation might alſo. hae been 4 
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N would ſo naturally look for payment, as the deſendan 


The production of the letters at the trial, was an additional 
reaſon for leaving the queſtion to the jury, whoſe province it 
was to determine the import of them. * © 
In an action brought againſt General Burgeyne, to recover 
a ſum of money due to the plaintiff, as provoſt- martial, the 

defendant having promiſed that he ſhould be paid at the ſame 
Tate as the provoſt-martial under General Howe had been, a 
ſimilar objection to the preſent, was ſtarted on the trial, by 
Mr. Lee, againſt the legality of the action; but Lord Mans- 
= TDaield refuſed to nonſuit the plaintiff, upon which he went into 
1 (+P. 326) his caſe; + and it afterwards appeared, in the courſe of the 
1 inquiry, that the plaintiff's demand had been ſatisfied, From 
| this it is evident, that his Lordſhip thought a commandin 
officer might make himſelf liable, and that whether he bad: 
or not, was a proper ſubject for the inquiry of a jury. 
Taking this to be the caſe of a factor reſiding abroad, who 
tranſacts buſineſs for his principal in England; if the former 
had undertaken in the ſame manner that the defendant has 
done in this cafe, he would have made himſelf perſonally 


+. 


4 


Hable, ſince they may both be bound. . 
Suppoſing that the articles furniſhed were for the uſe of 
avernment, that will not vary the queſtion. A maſter of a 
ip, who contracts for neceflaries for the uſe of the ſhip, is 
perſonally liable, though he is known at the time not to be 
(a) Cowp. 639. the owner (a). At all events, if there be any difference be · 
tween this caſe and that of agent and principal, to which the 
preſent 1s likened, yet every agent who perſonally undertakes, 
cannot diſpute his liability Ss panes ys 
'The kale queſtion, therefore, ſhould have been left to 
the jury, whoſe conduct proved that they entertained doubts 
upon it, *till they were informed that the plaintiff had his 
remedy againſt the crown. FFC 
But if there is no remedy, in the form of a petition of 
right againſt the erdwn, on account of the appropriation of 
the ſupplies fince the revolution, and the public is to be con- 
ſidered as the real debtor, then there was no other perſon, 
againſt whom this demand could ſo properly be urged, as 
(+P. 327) againſt the + defendant, who repreſented and acted as often- 
ſible agent for the public in this tranſaction. et. 
Lord MaxsTIELD, CB. 7.—The only queſtion before the, di 
court is, whether the defendant is liable or not in this action? : 
Ik he is, the plaintiff muſt recover; if not, no conſideration 6 
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e "BY the plaintiff's remed againſt any other party,. can 


induce the court to make him 


There is no colour to ſay that he is liable in his charaQher 
of commander in chief. 

In a late caſe which was tried before me, where one 
Savage brought an action againſt Lord North, as firſt lord of 
the treaſury, in order that he might be reimburſed the ex- 


pences which he had incurred in raiſing a regiment for the 


ſervice of government, I held that the action did not lie. 

So in another caſe of Lutterlab againſt Halſey, which was 
an action brought againſt the defendant, who was a commiſ- 
fary for the ſupply of forage for the army, and by whom the 
plaintiff had been employed i in that ſervice, the commiſſary 
was held not liable. 

In the preſent caſe it was notorious that the defendant did 
not . contract; the plaintiff knew at the time that 
he furniſhed the ſtores, that they were for the uſe of governe 


ment: and he afterwards made government debtor in his 


bills. 
But it has been urged, that the defendant made himſelf 


liable, after the debt was contracted. In my opinion there is 


no ground for ſuch an argument. The evidence does not 


warrant it. 
Then it was objected, that whether the defendant had 


made himſelf liable or not, was a queſtion, which ought to | 


have been left to the jury to decide. But there was no evi- 


dence + which was proper for their conſideration, for the evi- (#P. 3 28) | 


dence, conſiſting altogether of written documents and letters, 
which were not denied, the import of them was matter of - 
law, and nat of fact. Therefore I am of opinion that the 
verdict ſhould ſtand. 

WiLLEs, F.—I think, under all the circumſlances of the 
preſent caſe, that the defendant is not perſonally liable. The 
goods were Furniſhed for the uſe of the crown : government 
was made debtor : and all the letters ſpeak of the tranſaQtion, 
as having been conſidered in that light. Then if the de- 
fendant was liable, his perſon and pro property would be ſubject 
to an execution, and he mult afterwards apply to government 
for a reimburſement, which would be no fatisfaQyon to him, 
for the inconvenience he had been put to. | 

The letter from defendant's ſecretary ſhews, that what be 


did was under the direction of government, and that the fund, 


out of which the barre was to be paid, was the treaſury. 
And mos I confider the * of government, as * 
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(+P-330) 


they are not explained by any other circumſtances, then, 


3 NEW TRIALS, EIS. 11, 
for the acts of the defendant, yet I cannot conſider him as 
perſonally anfwerable. TE e 
As to the objection, that this ſhould have been left to the 
jury, it is decifive, that this queſtion comes before the count. 


on a motion to ſet afide the verdiF, and not a nonſuit. There 


55 no 7 evidence but letters, which were before the 
ry, and the judge had a right to give his opinion ou 
them. The conſtruction of deeds is a matter of law, but 
that of letters is proper for the conſideration of the jury, 

ASHHURST, 7. — In great queſtions of policy, we Can- 


caſes, the 4 queſtion muſt be, what was the meaning 
of the parties at the time of entering into contract ? 
A perſon acting in the capacity of an agent, may undoubt- 
edly contract in ſuch a manner as to make himſelf perſonally 
hable : and that brings it to the true queſtion here; namely, 
whether, from any thing that paſſed between the parties at 
the time, it was underſtood by them, that the plaintiff was to 
rely upon the perſonal ſecurity of the defendant ? But no- 
thing 3 from the evidence in this caſe, to warrant ſuch 
a conclution. Government was made debtor; and it is evi- 
dent that the plaintiff looked to them for payment: for he 
firſt made en to the treaſury, and bis demand againſt. 
the defendant was only an after-thought, when he found he 
could not abtain the money in any other way. Then it ſeems 
to me, that there is nothing in this tranſaction, to fix the de- 
fendant, or to ſhew that the plaintiff looked to him ag bis 
debtor, at the time that the credit was given. 


| not argue from the nature of private agreements. But even 
(+P.329) in theſe e 


GBrent inconveniencies would reſult from conſidering a go- 


yernor, or commander, as perſonally reſponſible in ſuck 
caſes as the preſent: for no man would accept of any office ' 
of truſt under government, upon ſuch conditions. And, 
indeed, it has frequently been determined, that no individual 
is anſwerable for any engagements which he enters into on 
their behalf. 1 125 | CEE 
There is no doubt but the crown will do ample juſtice to 
the plaintiff*s demands, if they are well founded... 


BULLER, 7.—1 do not agree with my brother Villen, 


as to the conſtruction of letters. If they are written in ſo 
dubious a manner, as to + be capable of different conſtruc- 
tions, and can be explained by other tranſactions, the whole 
evidence muſt be left to the jury, to decide upon; for they 
are to judge of the truth or falſhood of ſuch collateral facts, 
which may vary the ſenſe of the letters themſelves: but if 
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but be died within three months afterwards, without having mand, is of f 


| not be a new trial, on the ground that the jury ſhould have plaintiff, motion Fi 


[4 


the bond was executed on the Mo January, 1765. That? v. % 


The jury foun a verdict for the plaintiffs. 


years and an half. That in ſome caſes, this preſumption ha 


NEW TRIALS , - 
like deeds, or other written agreements, the evnſtruQioni uf 
them is a mere matter of law. EE | | = 
In what character then, as appears from theſe documents, 

a the defendant act throughout this. buſineſs? It is true, , 
that he gave the orders to Sinclair, and that every thing which F 


| = 


the plaintiff did, was purſuant to directions from the latter, 


whom he was inſtructed to obey ; but thefe orders did not 
dow from the defendant in his den perſonal character, but 1 
as governor and agent for the public; and ſo the plaintiff | 
himlelf conſidered it. And in any caſe where a man acts as vg 


agent for the public, and treats in that capacity, there is no 
pretence to ſay that he is perſonally liable. | | 
© Rule diſcharged. 23 . 

| Debt on bond by the executors of the obligee againſt the „tei, ages, 
obligor—Pleas—n07: eft factum 5 folvit ad diem; & falvit Poſt of Oſwald, a- 1 
diem. This cauſe was tried at the fittings after laſt Eaffer gain Legh T. 
term, before Buller, J. at Guildhall, when it appeared, that Bunte. 


out a writ upon the bond, 2 | een 


in June, 1784, the obligee ſu 


er term. That the parties were both men of fortune, wat = bond bas 
liding in Pagan, and had lived upon terms þ of intimacy. (TP. 331) 
; EE deen paid. a 


Bewer moved for a rule to ſhew cauſe why there ſhould 5. n fe. being, 


ES, ſerved it. That the preſent action was commenced laſt a preſumption 


been directed to find for the defendant, on the preſumption for s nc trial, 
of the bond's having been ſatisfied, as the parties had lived er he _ 
in the kingdom, and no demand had been made for nineteen ſhould have been 


d directed to have 


ariſen where demand had not been made even for a leſs time. eee venus. "os 
s Upon pre- 1 


In an action of debt on a bond by Tewiey againſt Tomkins (a). ſumption of p- 
Alien, J. mentioned the caſe of Weldon v. Davis, at ment ariing Bj 


Guildhall, after Trinity, 1760, which he faid he had often - e erg 


heard cited by Lord Mansfield, where eighteen years was circumſtances. 
held ſufficient to raiſe a preſumption upon, unleſs ſome rea- New trial re- y 


ſon was aſſigned for not calling on the party. In that caſe, . 8 


— 


the caſe of Moyle againſt Lord Roberts was cited; where the mer affiſes, 
plaintiff, in order to obviate the preſumption, ſhewed two 17665} 
writs of teflatum capias to have been ſued out, but not ferved, 
becauſe the party could not be found; in which laſt cafe 

ord Mangfield (aid, there was no foundation for the pre- 


fumption. 


_BuLLER, Z—1 have always been of opinion, that no 
leſs time than twenty years, could of itſelf form a preſump- 
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(P. 333) 
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tion that a bond had been paid; and as there was no evidence 
at the trial in aid of the preſùmption, I left the queſtion to 
the jury, with e ee in favour of the plaintiffs; 


for even with re to the rule of Fey years, where no 
demand has been made during that time, that is only a cir- 
cumſtance for the jury to found a preſumption upon, and is 


bond + has been preſumed within a leſs period, ſome other 
evidence has been given in favour of ſuch a preſumption, 


2 0 +P. 332 \ in itſelf no legal bar. In thoſe caſes, where ſatisfaction of a 


ſuch aß having ſettled an account in the intermediate time, 
withod any notice having been taken of ſuch a demand. 
It is'manifeſt that this doctrine of twenty years preſump- 
tion, was firſt taken up by Lord Hale, who only thought it 
2 circumſtance from whence a jury might preſume payment. 
In this he was followed by Lord Holt, who held, that if a 
bond be of twenty years ſtanding, and no demand proved 
thereon, or good cauſe of long forbearance ſhewn, on folvit 


) 6 Mod. 2, ad diem, he ſhould intend it paid (5). 


. This doctrine was aſterwards adopted by Lord Raymond, 
(e) Hin. C. il: in the caſe of Conſtable v. Somerſet (c): that was debt upon 
« Guildhall.” bond, where the defendant, an executor, craved oyer of the 
bond, and of the condition, which appeared to be for the 
payment of ſo much money, ſix months after the death of 

the defendant's teſtator. The defendant in his plea averred, 

that the teſtator died on the 15th March, 1711, and that he 

had paid the Taid ſum on the 16th March, 1711, within fix 

months after the teſtator's death, and thereupon iſſue was 

Joined. | 7 

s The defendant relied on the ground that, as he, after the 

death of the teſtator, his father, had an eſtate in the plain- 

tiff's neighbourhood, and was conſtant and regular in all his 
payments, it ſhould be preſumed that the money was paid to 
the plaintiff. In anſwer to this objection, evidence was given 

of a dentand of the money on the defendant himſelf in 
187725; and the Chief Juſtice ſaid, that the preſumption of 
money having been paid, which was due on bond, if it were 
put in ſuit after twenty years + ſtanding, was not the old, 
but a new doctrine, which had been introduced in Lord 
Hals time, and that he would never ſuffer a plaintiff to be 
ſtripned of a juſt debt, by ſuch a preſumption as was then 
geo Oe IS 0 | 1 

This opinion ſeems to fortify the idea which I took up at 
the trial, in anſwer to a diF#um which was then cited (a), 
that the queſtion of preſumption of payment within a leſs 
time than twenty years, had been left to a jury, which wa 
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(0% Burr. 434. 


* 


4 


* cod 


= © Q FF © ww WW Ev 


 w 


7 O 


= 


* 


9 


tw Uo 


that it might be eighteen or nineteen years. 


l 


laſt term for Wefminfler, it appeared in evidence, that the 


not merely as a matter of favor, that then the quantum and make 2 profit of 


w 0 8 


| ſhould 
was a direction contrary to law; or that the finding of the q»antumandex- 


trading; and that whether the facts found amounted to a 


that it muſt have been left to them upon ſome evidente; | 
and in ſuch caſes tbe ſlighteſt evidence is ſufficient. In one „ 
of the Winchelſea caſes (5), Lord Mansfield exprelaly ſaid, (5) 4 Burr, 1963. f 


* 


preſumed to be paid. eee 
The court, however, inclining to believe that the real 


be plaintiff, who was an inn-keeper, brought this action n „ 


againſt the defendant for ſeiſing and tak ing his goods. The hg, +: ; 


| defendant pleaded the general iſſue, and proved that he took Durnfore@Eaft. 


the goods as meſſenger under a commiſſion of bankrupt. 1 V. 57a. 


And the queſtion was, whether the plaintiff was a trader ? who EN 


Upon the trial before Buller, Juſtice, at the fittings after (TP. 334 | | 


plaintiff had kept a public-houſe for nine months, during wa _ 3 


which time he had ſold to three or four perſons about fix that apply lor it. 


* . is ſubject to the | 
llons of ſpirits altogether. One of the inſtances was, that, „ | 


aving bought five gallons of ſpirits of one Bennet, he had however incon- 
defired him to ſend two of the five into the country, to a fiderable the er- 


perſon who had ordered it of him. It was alſo ſaid by his ente fcb deal- 
ing, and the pro- 


own ſervant, that if any perſon had ſent for liquor, he might i, arifing from 


have had it. The learned judge left the queſtion to the jury, it, may be. 


with this direction, that if they were of opinion that the . rs left tothe 
| ju. ywhether the 


plaintiff had endeavoured to make a profit of his trading, plaintiff bad en- 


and was ready to ſell to any perſon who applied to him, and dea voured to 


13 


extent of the trading was immaterial, and they ſhould find any — 


for the defendant. jury having found for the defendant t any who ap- 


accordingly z rf e and not 
1 gar now moved for a rule, to ſhew cauſe why there ter of favor ang 


not be a new trial, on two grounds; either that this that then the 


. [OE ag ; . i» tent of tradi 
jury was contrary to evidence. After obſerving, that, in ,.; teria 


order to ſubject a man to the bankrupt laws, it was neceffary and they ſhou ld 


by the 21 Fac. I. c. 19. that he ſhould ſeek his living by * _— 
e the jury did. 
trading, Mocion for new 


f 


trial on the 


ground that the 
direction was 


contrary to ks, 


or the findirg of rupt. He admitted that, if che quantum of his trading wis 


the jurycontrary ; 


, 0 evidence. 


A te- 


(4P. 335) of 1 of he e dealing bore no ſuch proportion. 


f 


Ly 
b 


Dr „vn queſtion of law (a); he ſtated the queſtion to 
be, whether in point of law, the proportion of the plaintiffs 
trading out of the houſe, was ſufficient to make Him a bank- 


in proportion to his uſual and principal buſineſs, he was: Ha- 
ble to the bankrupt laws; as 1 the cafe of Mayo and Archer 
(, + but he contended that im the preſent cafe, the 


That it 
ys been conſidered till very lately, that the quantum 
8 3 wading was material. N was fo laid down by Lord 


Chief Baron Parker, in Baſcall v. Hegg (e) where — in- 
ſtances of trading of one Thickpenny, an inn-keeper, were 


much more numerous and ſtronger than the preſent : and 


though the court afterwards fet aſide the nonſuit in that caſe, 


yet it was becauſe it did not appear to them, what propor- 

2 the trade in his inn bore >, is trading abroad, and out 
"doors. And Wilmet, Ch. J. ſaid, © that if Thictpennys 

« trade and profits in his inn, were much larger than 


1 trade and profits abroad out of his inn, 2 ſhould not 
think him hable to the bankrupt laws.” The diſtinction 


—, that wherever a man follows one trade 


__ his dealing be ever fo ſmall; he is hable to the 
ru 1 But w 


e he has another mode of getting 
his liv litiood, and his tading 1 is only collateral, an 


but a ſmall proportion thereto, in . caſe the law will 2 
raiſe a preſumption that he W to get his living Se it. 
that were fo, either the lea judge's direction to the 

was wrong, of they have 2 a verdict not — ot yo by 
the evidence. 


Asnhunsr, 4 do not now confider the queſtion of 


law to be governed by the quantum of the trading: but 1 


(Ar. 336) 


take the rule to be this, that where it is a man's common or 
ordinary _ of dealing, or where, if any ſtranger, who 
apphes, may be ſupplied with the commodity in which the 
her proſe s to deal, and it is not fold as a favour to any 
particular + perſon, there the perſon ſo ſelling, is ſubject to 
the bankrupt laws. 

Bur LER, J.— The caſe of Bartholomew v. Sher toad (40, 
was much ſtronger than the preſent. On the trial of this 


| —_—_ I left the queſtion to the jury, with this direction, that 


1 were If ; opinion that t iff meant to fell ſpirits 
his — and to get a profit wy it, the quantity which 


he fold was —— and he muſt be conſidered nd trader : 


at the end of * 


| a Ve 745. (591 8a, $13. () 3 Win. 146. Vide poſt IX. (16.) 
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u ens peoved at che kiil, that the plaintiff Bed Tn e 


tithe, there could not be many inſtances adduced in evidenee 


„ . the 
being any one inſtance of any perſon, who had applied to 


for as to the extent of the dealing, and the profit which he 
made, it is immaterial : for if a man makes a conſiderable 


9 2 4 _— LE 


| three teams of horſes, for the farming buſineſs. That pre- 


ae y y ß. ! ᷣͤ ͤͤ̃ to , kx d ð -ß2ß ĩðêͤv ß no IS. 


* 


ee only nine months, during the courſe of which 


of his having ſold ſpirits ont of the houſe: but! 2 
Fory to advert to the circumſtance, of there not 


r, having been refuſed. That is the great point; 


mg he is not likely to become a bankrupt; it is only in 
wherethe profits of the trade are inconſiderable, that 
ſuch an event is likely to take place. Now the circumſtances 
here were, that from the time when the plaintiff took this 
houfe, he was willing to ſell ſpirits to any perſon who ap- 

lied: therefore, though the time was ſhort, and the in- 
bins of his trading were few, yet I thought ge roper to 
wm left to the jury: and they found a rerdi defen- 


Ra refute - and another, abihors of Devi, _ 

urtbolomew and a (). —_— 

aa dene, M. 27 Geo. Ill. B. R ore wr | 
This was tried before Mr. Baron an 


—_ at Oxford, 1786. The + plaintiffs, as aſſign c 
oX ones a —— Lenny who aimed brought (bf 39 1 


ni ena againſt The goods of the bankrupt. . was, if =\, #| 
The only queſtion was, whether Davis, he wh ſed bank- xo ws __ "2 
rupt, was a trader, within the meaning of the tes con- 3 i 


cerning bankrupts. It was contended that he was a dealer in make bim a 
horſes: as to which it appeared in evidence, that Davit, at uader. 

this time, and for a few years paſt, had rented a conſiderable 

farm at Whitchurch ; and that he kept two, and occaſionally 


vious to his taking this farm, he had lived with an uncle, 
during which time he attended ſeveral different fairs, and 


| — bought and fold horſes ; that after he took this 


farm, there were ſeveral 1 of b attending fairs, and 1 

now and then 1 * horſe, which was not cal- E YA 
eulated for the farming bu fineſs, and which he conſtantly 4 
fold Mn It appeared, that during the courſe of two ak £m 
he ha t and ſold five or fix horſes in this manner, twe 1 


of which rs been fold directiy after he bad bought them, 


for the ſake of a guinea profit, and another was ſold again 
within three days. No evidence being offered to contradict 
this on the part of the defendant, the judge left it to the j Jury 


* 
* 


* 


NEW TRIALS. Ess. 11. 


on 3 evidence, and they found a verdict for the 
plaintiff. TN 5 a 47 
# A motion was made for a new trial laſt Michae/mas term, 
which, after argument, was refuſed. And. ._ _ : 
_ ASHHURST, 5 ſaid, It is admitted on the part of the 
defendant, that this was a matter of evidence, and proper 
p for the conſideration of the jury. Then if it were proper td 
( 3380 be left + to them, and there was no evidence to contradict it, 
they were bound to find as they did. The general principle 
is right, that a farmer, as ſuch, is not an object of the bank- 
rupt laws; and if a farmer, in the courſe of his buſineſs, 
buys a horſe, and after uſing him for ſome time, ſells him 
again, that will not ſubject him to the bankrupt laws. + But 


in this caſe the evidence is, that he bought horſes for the 


expreſs purpoſe of gaining by it. 
BUuLLER, 7.—lt appears upon the evidence, that there 

. were many inſtances of the bankrupt's buying horſes which 
he. could not uſe in his farming buſineſs, and others which 
he bought for the expreſs purpoſe of ſelling again. Whether 
there were more or fewer inſtances, was proper to be left to 
the conſideration of the jury. | | 
It is like the caſe of a vintner, who if he ſell only a few 
dozen of liquor to particular friends, cannot be made a bank- 
rupt; but if he is deſirous to ſell to every perſon who applies, 
that will ſubject him to the bankrupt laws. But in all theſe 


caſes the queſtion is, whether the perſon buys and ſells with 


a view to make a profit by it ; and that is proper fo be left to 
the conſideration of the jury. Here it was left to them, and 

they have found that Davis was a trader. 

Porthwick „ Rule diſcharged. 

Ca ruthers, E lo an action for goods fold and delivered, the defendant 
27G. III. B. k. pleaded, amongſt other things, infancy. The plaintiff re- 
e ee "Roe plied, that after the defendant had attained his age of twen- 
1 plaintiff eply ty- one years, he ratified and confirmed the ſeveral promiſes, 
to a plea of in- and undertakings, c. To this the defendant rejoined, 
2 ther c. that he did not, after he had attained his age of twenty-one 
OT. oo. ratify and confirm the promiſes, &c. and thereupon 
(TP. 3 39) + iſſue was joined. On the trial before Buller, J. at the laſt 
POLE tag be fittings at Vehminſter, the plaintiff proved a promiſe by the 
miſe, end ccfen- defendant, and reſted his caſe there. The counſel for the 
dant rejoin that defendant contended that the plaintiff had not proved the 


he de ot; whole of his replication ; for that it was incumbent on him 


plaintiff need. x . 
onlv prove a cro- to ſhew that the defendant was of age at the time when the 


miſe, and defen- promiſe proved was made. But Buller, J. being of opinion 


damt muſt ſhew 

he was under age 

at the tinit. 
8 


that the proof of infancy lay on the defendant, within whoſe 
| knowledge 


* 


* ; i 


| knowledge the fact was, and who wiſhed to take advantage The juige of 


opinionthe proof q 


of it, the plaintiff obtained a verdict. 


A A motion was made . to ſet aſide the verdict and A 1g 
rs | 


enter a non-ſuit, upon und that the plaintiff having and verdi® tor 


alle in his replication that the defendant was of age, at he ef. 05 


Motion for oew | 


| the time of confirming the promiſe, it became neceſſary for wial, on the 
him to prove him to be ſo. That it was a material allegation gropad of mif- 


direction. 


to ſupport the plaintiff's replication, and if it were neceſſary ese t . 


to alledge it, it was alſo neceſſary to prove it. 


t fuſes. 
 A8HHURST, F.—This was a fact, which, if true, reſted - + 


within the knowledge of the defendant, and which it might 


be impoſſible for the plaintiff to be able to prove. In general, 


| fuch-a fact is proved by a copy of the regiſter of the baptiſm, 


which the plaintiff may not where to find; and in 
ſome inſtances, as in caſe of a private baptiſm, is not poſh- _ 


| bly within his power, therefore the proof of the fact lay 
upon the defendant. | nk 


BULLER, F.—1I do not agree with the general poſition, 
to the extent in which it has been laid down, that hs lain. _ 
tiff is bound to prove every thing that he alledges. For in 
actions on the game laws, although it is neceſſary to alled ge 
that the defendant was not qualified, d Bop the plaintiff need (+P.340) 1 
only prove the offence, and then, if the defendant is really 1 


qualified, it is incumbent on him to ſhew it. 


In the preſent cafe, the defence ariſes from a perſonal in- 


capacity to contract, which lies only within the defendant's 


knowledge, and which, therefore, he ought to prove. 
 GRosE, 5. —It was ſufficient in this caſe for the plaintiff 

to prove the promiſe; and it was incumbent on the defendant 

to prove infancy, if he had meant to take advantage of it; 


for it is preſumed that when a man contracts, he is of proper 


age to contract, until the contrary be ſhewn. 
_ Rule refuſed. | | 8 ” 
EjeAment, for a cellar and wine vaults, in We/fminſter, Doe, on the de. 


tried before Buller, at the ſittings after laſt term. The de- any nl agg 


fendant claimed under a leaſe from the leſſor of the plaintiff, Geo, III. B. R 
of certain parts of a meſſuage, ſituated on the weſt fide of Dura ford & Eaſt. 
Swallow-freet, deſcribed to be one room on the ground-floor, 4 J. Sore Ine 
and a cellar thereunder, and a vault contiguous and adjoin- miſes in "Was. 
ing thereto; and three rooms, together with the ground miaſter, late in 


whereon the ſame now ſtand, and together with a piece of be occvpazion 


of A. par ticu- 


ground on the north fide, particularly deſcribing it, with an lady deſeribiag 
exception of a right of way. It was admitted that the vault them, part of 


5 not paſs 3 
yard, cellar ftuate un- 


- 8 a ny £ hi ; 
in queſtion was under this piece of ground, which was u whichwauyard, 


4 


— £4 edt . 


ORD: >a” re: ray 


— 


7 * J 
| . 
4 * 


1 
3 . 
| 


kfior. And the 


i 
=. 


Fd 


% 
. 


Aude 
ich was then . | . 
intheoecupation OCCUPAtion of fl. „ 1 

of B. another The defendant reſted his title on the maxim that cujus ef 


tenant of the folum, cut eff uſque ad celum & ad inferos. The leflor of 


leffor, onanc ject- 


went broveht to leaſe the cellar in queſtion was in the occupation of B. another 


(+ P. 341 ) tenafit : and therefore that it + could not have been the in- 


recoverthe cellar tention of the parties that it ſhould paſs by the leaſe to the 
i» not eftopped defendant ; and that the defendant had not claimed jt *rill af. 
ding tore fron ter the expiration of that leaſe. The defendant's counſe! 
deace, to ſhew objected to this evidence, becauſe the leflor of the plaintif 
that the cellar was eſtopped by his deed, from ſaying it was not meant to 


70 be demitel. pals. But Buller, J. was of opinion that the evidence was 


Motion for a admiſſible: and the plaintiff obtained a verdict, with liberty 


pon-ſuit to be to the defendant to enter a non-ſuit, if the objection was 


entered, upon yell founded. 


the ground that 


' the judge had - Mingay now ſhewed cauſe againſt a rule for entering 5 


permitted evi- non-ſuit. The evidence offered was not contradictory to, 


dence that was but in explanation of the deed. It is evident that it was not 


not admiſſible. 


Rule refaſed. the intention of the parties, that the cellar ſhould paſs by the 
defendant's leaſe, becauſe every thing which was intended 
to be leaſed, was particularly deſcribed, and no notice is 
taken of the cellar. And the leſſee enjoys "oy which 
anſwer to every part of the deſcription in the leaſe, Beſides 
the premiſes intended to be demiſed, are deſcribed as late in 
the poſſeſſion of A. and this cellar was in the occupation of 
B. According to the deſcription of the premiſes, therefore, 
the defendant no claim to the cellar, unleſs he is intitled 
by the ſtrict operation of law, for want of an exception of 
that, which was not intended to be leaſed. And it is to be 
conſidered, that in London and Weſtminſter, it is not unuſual 
for landlords to let the buildings above ground to one tenant, 
and thoſe underneath to another; ſo that the ſtrict rule of 
law cannot be plies to caſes like the preſent. But a farther 
argument alſo ariſes from the circumſtance of the cellar be- 
(+ 1 342) ing in leaſe to another IN at the time when the + de- 
1 fendant's leaſe was granted; fo that the leſſor of the plaintiff 
1 not have 4.55 2 25 ik be had wiſhed ſo to do. 
dearcroft and S. Hey⸗ contra. Fo, 
\, The leſor of che plinnif is der en by his own deed, 
from recovering thele premiſes, for he is the leſſor of the 
defendant, as well as of the plainti&; and whatever right 


any third perſon might have, he cannot diſpute the defen- 
- perſon rule of law is clear, and the queſtion is as 


to the application of it. The principle is, that every grantor 
"8 


_ dant's title. 


 nS rTarkls | ws. 
hee yard, and the whole were deſcyibed to have been late in the 


he plaintiff offered evidence to ſhew that at the time of the 


© „eng coca mn ce HM, cy Ww ame. 


E 1 r 


my 


wy 


u. 


uo eſtate in the-premi 


a cellar, which is locally ſituated 


bag every thing which was under it. But ſuppoſing the * 


& rule of law could not be applied to the preſent caſe, 


it is Clear that the leſſor of the plaintiff did not intend to ex- 
cept the cellar in the defendant 
tended to be excepted, is mentioned in the leaſe ; there be- 
ing an exception of a right of way. As to the defendant's 
not claiming *till after the expiration of the other leafe to B. 


s leaſe: for whatever was in- 


and that the intention of the parties could be enquired into, 


that does not aſſiſt the the right of the leſſor of the plaintiff: 


for the ſame queſtion. of law ſlill ariſes: and it was no ob- 
jection to the leſſor's granting the cellar to the defendant, 
3 it was then on leaſe to B. for perhaps the defendant 


was not to take poſleſſion, till after the expiration of the 


. ASHHURST, 7.—It appears plainly from the evidence 
that this objection is againſt the. juſtice of the caſe: for it 
was not in the contemplation + of the parties, at the time of 
the leaſe, to paſs the cellar; and it appears, that, for three or 


four years after the defendant's leaſe, the leffor of the plaintiff 


(TP. 343) 


received rent, from the former tenant of the cellar. The only 
queſtion is, whether the court are abſolutely. bound, by thæ 


the defendant contends. Now, it ſeems to me, that the con- 
ſtruction of all deeds muſt be made with a reference to their 


ſubject · matter; and it may be neceſſary to put a differ- 


terms of this leaſe, to put the conſtruction on it, for which 


ent eonſtruction on leaſes made in populous cities, from that 


on thoſe made in the country: We know that in London, 
different perſons have ſeveral frecholds over the ſame ſpot; 
different parts of the ſame houſe are let out to different people. 
That is the caſc in the inns of court. Now it would be very 
extraordinary to contend, that, if a perſon purchaſed a ſett 
of chambers, then leaſed them, and afterwards purchaſed 
another ſett under them, the after-purchaſed chambers would 
paſs under the leaſe; | | 


In the preſent caſe, conſidering the nature of this property, | 
condi 


it was proper to let in evidence, to ſhew the ſtate and 
tion of it at the time when the leaſe was granted. 

Prima: facie, indeed, the o erty in the cellar would paſs 
by the demiſe; but that might be regulated and explained by 


circumſtances : therefore I am of opinion, that, conſidering 
all the eircumſtances of this caſe, it was proper to receive the 
la _evidence 
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1 evidence offered at the trial, received, proved 

-I o 3 ' pn” m : 

. that the cellar was not intemils i do be paſſed by the demiſe to 

* 4 £ *-.; 5 


oi! (+P.344) T Bora, . Where there is a conveyance in general 
2 terms, of all that acre called Black-acre, every thing which 


belongs to Black-acre paſſes with it. 


'} obtains. But whether parcel or not of the thing demiſed, is 
a || „ of evidence. Suppoſe the premiſes in queſtion 
1 had been the inheritance of another perſon, at the time of 
mi this demiſe, inſtead of their being in leaſe, they clearly would 
not have been parcel of this demiſe. Then their being in 
leaſe to another perſon, under this plaintiff, cannot vary the 
queſtion, whether parcel or not. 1 the next place, it is 
very clear, on inſpecting the leaſe itſelf; theſe words cannot 
receive the general conſtruction of the law. This is a leaſe 

ol a part of a meſſuage, conſiſting of one room on the ground- 
floor, with a cellar thereunder : now, if the argument for 
"the plaintiff would hold, the cellar would have paſſed with 


it. Then a deſcription of another part of the premiſes is, 

. "4 of ground, together with three rooms which ſtand on it:“ 

which ſhews that the partics have particularly deſcribed every 

thing which was intended to paſs. Then follows a demiſe of 

the yard deſcribed, with the ſame particularities, ſpecifying 
the abuttals and the dimenſions. 


and the queſtion is, whether it appears to have been the in- 

tention of the parties to demiſe this cellar. But every thing 

which was meant to be demiſed is particularly deſcribed in 

P the leaſe, and no notice is taken of this. It might as well be 
(4 345) contended, that + a leaſe of an houſe in the Adelphi, would 
7 paſs the warchouſes underneath. But it would be the greateſt 
injuſtice to put the general conſtruction of law, on grants of 

the houſes in that building; for we all know that thoſe houſes 

are held under titles intirely diftinQ from the cellars and 

warehouſes underneath. And here the premiſes demiſed are 


the parties had intended that this cellar in queſtion ſhould 
have paſſed, it would have been deſcribed as being in the 
poſſeſſion of B. But this cellar not being a part of the 
2 58 nor appurtenant to them, did not paſs under thi 


ale. . 
| Rule diſcharged. 


| if And there the rule, which has been mentioned, primd facie 


the room on the ground-floor, without particularly ſpecifying 


Grost, F.—This is a demiſe of premiſes in Weftminfler, 


| deſcribed to have been lately in the occupation of 4. And if 


= of. 


why 


© S SDA. 


«_ 


ON 


not be read in evidence; and, the judge 
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Upon a motion. ß ,,,, 
and Miller, argued for thedejendant, and Plumer for the dewiſe of £4- 
leſſor of the plaintiff, the court took time to conſider, and pick, 7 
nowtC I 7 OO 8 nee * 

| _ ws : 8 1 WF, 27 Geo. III. 
ASHHURST, J. delivered the opinion of the court as B R. Dorn ter 
follows: V 5 e 

This was an ejectment brought by the leſſor of the plaintiff, 33, 

laimi der a demiſe made by Lord Abingd. 5 byt ee 
claiming under a by r ingaon to him, Dy taining words of 
deed, dated in 1784, where the truſt of the term was for the Freſent conta. 


benefit of creditors. The defendant claimed under a leaſe, meer {ee 


3s it was opened by the defendant's counſel, (at the laſt inten des lefice 
ford aſſiſes, before Creſe, J.) dated in 1779; which was mould take poſe 
for in point of time to the demiſe to the leſſor of the Harn 1 
plaintiff. The agreement, when produced in evidence, ap- leaſe thould be 
peared to be on paper unſtamped, and not under ſeal ; it im- <xe<vted in tu. 
ported to be articles of agreement between Lord Abingdon n e n 28. 


and the defendant's father, by which Lord Abingdan, in Con- wen dere Fog 
ſideratſon of a ſum of money to be paid by Way, fold him (+P. 346) 
the goods in his houſe at Rycat. The ſubſequent part of the 2nd not. eats 
agreement was as follows: And further the faid Earl of itſelt; and ibere- 
« Abingdon doth hereby agree to lett, and the ſaid Richard n ge not 
« Way agrees to rent and take for the term of ſeven, four- lone ge Ker 
« teen, or twenty-one years, in caſe the ſaid Earl ſhall ſo long 23G. III. c. 58. 
« live, at and for the rent of 1,400/. a year, to be paid ball. 3 
« yearly, (the ſaid Earl to pay or allow all manner of tithes 3 ee 
« and taxes, both ordinary and extraordinary, ) all his eſtate, having notice of 
Ec. at Rycer. It is agreed the faid Richard Way ſhall 37 28:<<mentfor 
« enter upon all the ſaid premiſes immediately, but not com- * «hp ad 
© mence payment of rent until Lady-day next. It is further term, maymain- 
« agreed, that leaſes with the uſual covenants ſhall be made in n .. 
and executed by the parties, on or before Afichaelmas e wal 
i next.” | | ; - fion, Wa 

On the production of this, it was contended, that this fg nen. A 
being produced as a leaſe, and not being ſtamped, it could esch zu en. 
| ing of that opi- der ſeal, cannoc 
nion, the cauſe was not further gone into, and the plaintiff — * 
bad a verdict. A motion has been made for a new trial, on i. — i 
the ground that this was not in fact a leaſe, though it was ſo Whether the 
opened by the defendant's counſel, but only an ment.— Judge was right. 
On the part of the plaintiff, it was contended \ i this is 2 opinion the — 
leaſe, being by words de preſenti; for which was cited Praſſer fendant not be- 
r. Ph lips, at Nift Prius, before Mr. Baron Perrot; or taking iat able at law 
it not to be a leaſe, but only an agreement for a leaſe, then it e —_— 
ve the defendant only an equitable title, which cannot be refuled 2 new 

| | 5 | | a ſet trial. 
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fit ſet up in 8 court of l 
1:8 (+ 37) fit. in common parlance, this may be 


F ĩ ĩ 
2 2 4. 
« 
4 


£4 , 
| s in law only evidence of a parol demiſe, it not Ming under 
„ = being onl . of evidence, it need not be 
OO the defendant's agreement is prior to the demiſe to the plain- 
tiff; and that they could have proved that the plaintiff, at the 
time of the defendant's title, knew of the demiſe to him ; 


he ſtands in the place of Lord Abingdon, and muſt be conf 

dered 15 a 3 for the OE ; or the 17 9 will not 

. permit him to bring an ejectment againſt his ceftui que. tri. 
A s to the queſtion 3 this fb es a leaſe, En 4.5. 
15 18 of r. that this is not a leaſe (a). The caſe in Ney 128, 
bf zyrgeen and Paynter, is in point. In the preſent caſe, 
there is alſo an expreſs ſtipulation that leaſes ſhould be drawn 

before Michgelmas ; therefore, it plainly was not the intention 

of the partics that ſuch agreement ſhould operate as a leaſe; 

but BS has it ſhould give the defendant a right to the im- 

mediate poſſeſſion, till the leaſe could be drawn. Had it 

been 2 leaſe, and as ſuch it was offered in evidence, we think 

that the determination was right, that it ought to be ſtamped, 

For as to the argument, that the word /ea/e is inſerted in the 
Stamp Ad amongſt other inſtruments, which are all ſpecial- 
ness, and therefore that it ſhall not be intended that the legiſ- 
|| | lature meant to include leaſes not by deed, we do not think 
a dn ſuch intention can be inferred. The only object of the 

lf (+2. 348) legiſlature was, to raiſe a revenue from certain things + enu- 
L ; merated. There is no reaſon why one of the things ſhould 
v1 be charged rather than another. It is matter of mere poſi- 


But if we thought that this had been a ſurpriſe 8 65 tbe 
defendant, and that, by granting a new trial, we cduld enable 
the defendant to make uſe of this paper, as an equitahle agree- 
ment, and to ſet it up as a valid objection, to preclude the 


The ground on which the defe 


ne reſts his tide is this: 
plaintiff 


it is faid that the leſſor of the only reg: ents Lord 
Abingdon, it being a voluntary ance, and is to be con- 
fidercd as a truſtee for the defendant, and as ſuch he ſhall 
not bring an ejectment againſt his own cefui gue tri. If 
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and that the conveyance to him being a voluntary conveyance, . 


mn . .. 


tiye inſtitution; and, as it falls within the words, there is 
nothing in the nature of tbe thing to take it ont of them.— 


plaintiff from bringing his cxtment, vn porhops ſhould not 
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we were to decide that, it would be going a great deal fur 
than has ever yet been done. The only caſes, where this 
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principle has been adopted, are, where the leſſor of the 


plaintiff has been clearly and unequivocally a truſtee for che 


defendantz and it would have been of courſe, for the court 

of Chancery to have decreed a conveyance to him. It is not 
neceſſary for us to ſay, what a Court of Chancery might do 
in the preſent caſe. But thus much we may ſay, that it is 
not a mere voluntary conveyance to the leſſor of the plaintiff. 

It is made to him as a truſtee, for the benefit of creditors; 
and it is the ſame as if a mortgage had been made to any in- 
dividual creditor, and he had brought the ejectment. In 
that caſe, it might perhaps be contended, that as each party 
had an equitable claim upon Lord Abingdon, whoever fir 


: 


+ got the legal title to the eſtate, ought not to be diveſted of (FP. 349) 


it by a court of equity. But we do not mean to give any 
opinion as to this, It is enough for us to ſay, that this bein 

at leaſt a doubtful equity, which the defendant ſets up againſt 

a legal title, this court, or a Judge at Ni Prius, would not, 
and ought not, to interpoſe ; and, therefore, it would be 


nugatory to fend it down to a new trial. 


ule diſcharged. | | 
On a motion for a new trial, Mr. Baron Perryn, before Edmonſon v. 
whom the cauſe was tried at the laſt aſſiſes at Lancaſter, re- Macbell, T. 


4 


ported, that this was an action of treſpaſs, for affaulting and 3 „ „ \ 


beating the plaintiff's niece, per quod ſervitium amiſit. The and Eaft, 2V. 4. 
niece lived with her aunt in Lancaſter, as her ſervant; her Where a new 


mother lived in a different part of the ſame county; and, by e egen 


fe of the plaintiff, the niece went, in the month of of a miſ-ci-ec- 
rc 


h laſt, to ſee her mother; at which time the aſſault was tion in point <t 


law, if the court 


made. The caſe proved on the part of the plaintiff, was 
aggravated with many circumſtances of ill treatment, (which has been done 
were particularly related in the detail of the evidence.) Ano- between the par- 


ther cauſe ſtood next in the paper for trial, which was brought os 22 4 | 


- niece againſt the ſame defendant, for the ſame aſſault. verdict, nor en- 
e counſel * the plaintiff declared their intention of not , intoa difcui- 


trying that cauſe, and withdrew the record. The defendant's neg, ana 


tion of Jaw, 


counſel contended, that the jury could only give damages, 
in this cauſe, for the loſs of ſervice; the plaintiff's counſel 
inſiſted on the contrary. The learned Judge thought the 
aunt, in this caſe, ſtood in loco parentis; and as in actions 
brought by a father for deflowering his daughter, whereby 
he loft her ſervice, large damages had been often given, he 


thought + this caſe bore an analogy to that, and that the jury, (+P.35 o) | 


upon the whole of the caſe, had a right to give ſuch damages 
Vol. II. . | 28 


ſee that juftice 


* 
5 


; 2 * 2 FL 

AE - 
Wy. * * <4. * 
; 5 a 1 
9 #7, 52M ." 
« wo ” 
* 1 F <4> 4 
e 1 2 2 . 
* P F ++ Y 1 


= * 7 FRO 1 % 4 * 

y * % - _— 

FL 2 - * „ 
9 r $4 42+ += M8 
2 .< vo 


8 
2 * 


„ ” LEW TRIALS  ,_ ss. 11. 
2s they thought juſt, conſidering the firuation ind circum- 
ſtances of- d eee who was proved to be a captain in 

the militia, the qualification for which was 3ool. a year. 

The jury after conſideration, found a verdict for the plaintiff, 

damages 3ool. with which the learned Judge deelared him- 


w 


ſelf not diflatisfied. _ 


1 5355 „ was made laſt term, on the ground of a 


mui{-direction to the jury. The defendant's gounſel denied 
that they had entered into any compromiſe, to permit the 


ji | : jury to take into conſideration, in the meaſure of their da- 


R . * 
* 
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mages, the injury which the niece herſelf had ſuſtained, and 
which was the ſubject of the next action, in conſideration of 
the plaintif*s counſel 'withdrawing the record in the next 
action. But it was admitted that the damages were not ex- 


mm. ceſſive, according to the evidence. then given, if the jury 


could take both the actions into their conſideration at once. 

5 After a queſtion put this day to the plaintiff's counſel, 
whether the niece would enter into a rule not to proceed in 

: the action, in which ſhe herſelf was plaintiff, which was 

=» ahſwered in the affirmative, _ * 5 

? ASHHURST, J. ſaid, that the Judges of this court had 
"conſulted with the reſt of the Judges on this caſe, and the 

; reſult of their opinion was, without giving any poſitive opi- 
nion upon the queſtion of law, that this rule ought to be 


| | > diſcharged. An application for a new trial, is an application 


b. to the diſcretion of the court, who ought to exerciſe that diſ- 
(+P 351 ) eretion in ſuch a manner as will beſt anſwer + the ends of 
. _* Juſtice. It does not require much penetration to ſee what are 

the ends of juſtice in the preſent caſe. It is certain that the 
girl herſelf ought to have ſome ſatisfaction for the injury ſhe 
received; and as ſhe conſents not to try her action, the queſ- 
tion is, whether Juſtice has not already been done: for it was 
"admitted at the bar, that, if the injury ſhe ſuſtained could be 
taken into conſideration, in this action brought by the aunt, 
the damages which the jury have given are by no means exceſ- 

ſive. Then there does not appear to be any ground for the. 

:  _ defendant to call on the diſcretion of the court, to ſend this 
E - _ cauſe down to be re- tried, on a technical objeQion in point 
J of law. Andall the Judges are unanimouſly of opinion, that, 
« as complete and ſubſtantial juſtice has been done, there is no 

reaſon to grant a new trial, TOE og: 

On the plaintiff's undertaking to pay over to the niece the 

damages, after deducting the coſts of this action, and on the 

niece's undertaking not to proceed in the action in which ſhe 

herſelf was plaintiff, rule diſcharged without coſts. 

END OF V 0 11. . 


